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IX  THE 

UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA 
No.  10693 

Independent  Broadcasting  Company 

v. 

Federal  Communications  Commission 
Notice  of  Appeal  from  Decision  and  Order  of  the  Federal 
Communications  Commission  and  Statement 
of  the  Reasons  Therefor 

L 

Notice  of  Appeal 

Independent  Broadcasting  Company,  permittee  of  Radio 
Station  WIBK,  Knoxville,  Tennessee,  gives  notice  that 
it  appeals  under  the  provisions  of  Sections  402(b)(1)  and 
402(c)  of  the  Communications  Act  of  1934,  as  amended, 
and  under  Section  10  of  the  Administrative  Procedure 
Act,  from  a  decision  of  the  Federal  Communications  Com¬ 
mission,  released  August  11,  1949  (as  to  which  a  petition 
for  rehearing  pursuant  to  Section  405  of  the  Communica¬ 
tions  Act  of  1934,  as  amended,  was  denied  in  a  Memo¬ 
randum  Opinion  and  Order  released  on  June  2,  1950), 
denying  its  applications  (1)  for  station  license  to  operate 
WIBK  on  the  frequency  S00  kc,  with  power  of  1  kw,  day- 
tinke  only,  and  (2)  for  a  construction  permit  to  establish 
a  new  Class  B  FM  station  at  Knoxville,  Tennessee,  to 
operate  on  Channel  258,  with  power  of  99.5  megacycles, 
unlimited  time. 

II. 

Nature  of  the  Proceedings 

On  July  3,  1946,  the  appellant,  Independent  Broadcast¬ 
ing  Company,  filed  with  the  Federal  Communications  Com¬ 
mission  an  application  (File  No.  BP-5000)  request- 
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2  in g  the  issuance  of  a  construction  permit  for  a  new 
standard  broadcast  station  to  be  located  at  Knoxville, 
Tennessee.  The  facilities  requested  in  this  application  were 
S00  kc,  1  kw  power,  and  daytime  hours  of  operation.  After 
due  consideration  the  Commission  granted  this  application 
on  October  10,  1946,  following  which  on  July  11,  1947,  the 
station  began  operation  on  program  tests  in  accordance 
with  the  Commission’s  Rules.  Since  that  date  the  sta¬ 
tion  has  been  in  continuous  operation  under  periodical 
authorization  by  the  Commission.  On  July  8,  1947,  Inde¬ 
pendent  Broadcasting  Company  filed  its  application  (File 
No.  BL-2500)  for  a  station  license  for  the  continued  oper¬ 
ation  of  the  station  on  the  facilities  requested  in  its  origi¬ 
nal  application. 

On  December  16,  1946,  subsequent  to  the  grant  of  the 
aforementioned  construction  permit  for  the  establishment 
of  a  standard  broadcast  station,  Independent  Broadcast¬ 
ing  Company  filed  its  application  (File  No.  BPH-1146) 
requesting  permission  to  establish  a  Class  B  frequency 
modulation  station  also  to  be  located  in  Knoxville,  Tennes¬ 
see. 

On  August  14,  1947,  the  Commission,  having  received, 
so  it  is  alleged,  certain  information  indicating  that  Inde¬ 
pendent  Broadcasting  Company  or  its  officers  and  stock¬ 
holders  may  have  engaged  in  misrepresentations  and  con¬ 
cealments  in  various  applications,  amendments  and  reports 
filed  with  the  Commission,  designated  for  hearing  appel¬ 
lant’s  application  for  a  license  for  its  standard  broadcast 
facilities  and  its  application  for  a  frequency  modulation 
broadcast  station  construction  permit. 

The  consolidated  proceeding  thereon  was  held  in  Wash¬ 
ington,  D.  C.,  on  October  20  through  October  24,  1947,  and 
in  Knoxville,  Tennessee,  on  November  17  through  Novem¬ 
ber  19,  1947,  before  former  Commissioner  C.  J.  Durr. 

On  July  29, 1948,  Commissioner  Durr  released  his  Initial 
Decision  in  which  he  concluded  that  appellant’s  applica- 
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tions  should  be  denied.  Independent  Broadcasting 
3  1  Company  thereupon,  on  August  13, 1948,  filed  its  Ex¬ 

ceptions  to  the  initial  decision  and  requested  permis¬ 
sion  to  appear  and  present  oral  argument  in  support  there¬ 
of.  The  Commission  acceded  to  this  request,  and  oral  argu¬ 
ment  was  held  on  December  6,  194S,  following  which  a 
final  decision  was  released  on  August  11,  1949,  denying 
appellant’s  application  and,  in  essential  respects,  denying 
the  Exceptions  filed  on  behalf  of  Independent  Broadcast¬ 
ing  Company. 

The  Commission  simultaneously  with  its  final  decision 
dismissed  as  moot  an  application  (File  No.  BTC-739)  filed 
with  the  Commission  on  February  23,  1949,  whereby  J. 
Harold  Smith  and  Myrtice  Rhodes  Smith  proposed  to 
transfer  all  of  the  stock  held  by  them  in  Independent 
Broadcasting  Company  to  James  C.  Cox,  Jr.,  and  C.  L. 
Schenck,  residents  of  Knoxville  and  Alcoa,  Tennessee,  re¬ 
spectively.  This  application  had  been  accepted  for  filing 
by  the  Commission  on  March  7, 1949. 

Independent  Broadcasting  Company  on  August  30,  1949, 
filed  (1)  a  petition  for  reconsideration,  rehearing  or  re¬ 
opening  of  the  record,  and  (2)  a  petition  for  reconsidera¬ 
tion  of  the  action  of  the  Commission  in  dismissing  as  moot 
application  for  transfer  of  control  of  the  Smith  interest 
to  Cox  and  Schenck  as  above  set  forth.  The  Commission 
on  June  2,  1950,  released  its  Memorandum  Opinion  and 
Order  in  which  it  denied  these  petitions. 

m. 

Specifications  of  Error 

The  action  of  the  Commission  in  denying  appellant’s 
applications  is  unlawful,  arbitrary,  capricious,  and  is  an 
abuse  of  administrative  discretion  in  the  following  re- 
spects : 

1.  The  Commission  erred  in  designating  appellant’s  ap¬ 
plication  for  FM  construction  permit  and  its  application 
for  AM  broadcast  license  for  hearing  in  the  same  con- 
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solidated  proceeding,  and  in  determining  the  merits 
4  of  said  applications  upon  common  issues,  in  that 
such  action  violated  Section  319(a)  of  the  Commu¬ 
nications  Act  of  1934,  as  amended,  and  prejudiced  appel¬ 
lant’s  application  for  AM  broadcast  license. 

2.  The  Commission  erred  in  designating  appellant’s 
application  for  AM  broadcast  license  for  hearing  upon 
the  issues  specified,  in  that  neither  the  order  of  designa¬ 
tion  nor  the  issues  therein  contained  conform  to  the  statu¬ 
tory  requirements  of  Section  319(b)  of  the  Communica¬ 
tions  Act  of  1934.  as  amended,  insofar  as  that  Section 
provides  that  the  Commission  shall  issue  a  license  to  the 
lawful  holder  of  a  construction  permit  when  it  has  been 
“made  to  appear  to  the  Commission  that  all  the  terms,  con¬ 
ditions  and  obligations  set  forth  in  the  application  and 
permit  have  been  fully  met,  and  that  no  cause  or  circum¬ 
stance  arising  or  first  coming  to  the  knowledge  of  the 
Commission  since  the  granting  of  the  permit  would,  in 
the  judgment  of  the  Commission,  make  the  operation  of 
such  station  against  the  public  interest. ...” 

3.  The  Commission  erred  in  denying  appellant’s  appli¬ 
cation  for  AM  broadcast  license,  in  that  it  failed  to  make 
anv  findings  or  draw  anv  conclusions  which  conform  to 
and  comply  with  the  statutory  requirements  of  Section 
319(b)  of  the  Communications  Act  of  1934,  as  amended, 
insofar  as  that  Section  provides  that  the  Commission  shall 
issue  a  license  to  the  lawful  holder  of  a  construction  per¬ 
mit  when  it  has  been  “made  to  appear  to  the  Commission 
that  all  the  terms,  conditions  and  obligations  set  forth  in 
the  application  and  permit  have  been  fully  met,  and  that 
no  cause  or  circumstance  arising  or  first  coming  to  the 
knowledge  of  the  Commission  since  the  granting  of  the 
permit  would,  in  the  judgment  of  the  Commission,  make 
the  operation  of  such  station  against  the  public  inter¬ 
est  . . 

4.  The  Commission  erred  in  failing  to  find  and  con¬ 
clude  that  a  grant  of  both  of  appellant’s  applications 
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would  serve  the  public  interest,  convenience  and  necessity 
within  the  meaning  of  Sections  309(a)  and  319(a) 

5  of  the  Communications  Act  of  1934,  as  amended,  and 
in  failing  to  find  and  conclude  that  no  cause  or  cir¬ 
cumstance  arose  or  first  came  to  the  knowledge  of  the 
Commission  since  the  granting  of  appellant’s  AM  con¬ 
struction  permit  which  would  make  the  operation  of  ap¬ 
pellant’s  station  against  the  public  interest  within  the 
meaning  of  Section  319(b)  of  the  Act. 

5.  The  Commission  having  failed  to  find  and  conclude 
that  the  public  interest,  convenience,  or  necessity  would 
not  be  served  by  the  granting  of  appellant’s  applications 
within  the  meaning  of  Sections  307(a)  and  309(a)  or 
319(a)  of  the  Communications  Act  of  1934,  as  amended, 
erred  in  denying  them. 

6.  The  Commission  erred  in  that  it  denied  the  appli¬ 
cations  of  appellant  without  a  finding  that  appellant  was 
unqualified  to  be  a  broadcast  licensee  or  without  assigning 
any  valid  reason  for  its  actions. 

7.  The  Commission  erred  in  denying  appellant’s  ap¬ 
plications  in  that  the  findings  of  basic  and  ultimate  facts  . 
contained  in  its  decision  are  so  intermingled,  contradic¬ 
tory,  inconclusive,  and  unrelated,  as  to  leave  appellant  or 

a  reviewing  authority  entirely  uninformed  as  to  the  grounds 
for  decision  and  wholly  unable  to  determine  whether  the 
case  has  been  decided  upon  the  evidence  and  the  law  or, 
on  the  contrary,  upon  arbitrary  or  extra -legal  considera¬ 
tions. 

8.  The  Commission  erred  in  denying  appellant’s  appli¬ 
cations  in  that  its  orders  and  decision  fail  sufficiently  to 
indicate  the  reasons  or  grounds  for  the  result  reached 
within  the  meaning  of  Section  6(d)  of  the  Administra¬ 
tive  Procedure  Act. 

9.  The  Commission  erred  in  denying  appellant’s  ap¬ 
plication  in  that  it  has  misconceived  and  misconstrued  the 
purpose,  the  meaning,  and  the  legal  significance  of  the 
character  and  other  qualification  provisions  of  Section 
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30S(b)  and  319(b)  of  the  Communications  Act  of  1934, 
as  amended,  and  has  improperly  applied  those  provisions 
in  its  decision. 

6  10.  The  Commission  erred  in  using  as  its  only 

guide  for  determining  the  qualifications  of  appel¬ 
lant's  stockholder,  Smith,  the  past  pattern  of  his  behavior 
as  a  private  individual :  in  concluding,  on  the  basis  of  that 
guide  alone,  that  it  could  not  find  that  the  public  interest 
would  be  served  by  vesting  in  him  the  public  responsibility 
of  a  broadcast  licensee ;  and  in  failing  to  consider,  in  reach¬ 
ing  this  conclusion,  other  and  more  pertinent  factors  such 
as  his  behavior  as  a  stockholder  in,  and  his  relationship 
with,  appellant,  and  his  activities  in  connection  with  the 
operation  of  the  station  under  the  construction  permit 
issued  by  the  Commission. 

11.  The  Commission  erred  in  finding  and  concluding 
that  appellant'  stockholder,  Smith,  will  have  the  responsi¬ 
bility  of  determining  the  overall  radio  fare  offered  to  the 
listeners  in  the  service  area  of  appellant's  station  and  in 
failing  to  find  and  conclude  that  Smith  does  not  own  suffi¬ 
cient  stock  to  effect  a  control  of  the  appellant  and  did  not, 
or  could  not,  in  fact  determine  or  have  such  responsibility. 

12.  The  Commission  erred  in  denying  appellant's  ap¬ 
plications  in  that  it  found  and  concluded  only  that  appel¬ 
lant's  stockholder.  Smith,  should  not  be  vested  with  the 
public  responsibility  of  a  broadcast  licensee  and  failed  to 
find  and  conclude  either  that  appellant  itself  is  not  quali¬ 
fied  to  be  such  a  licensee,  for  any  reason,  or  that  the  activi¬ 
ties,  conduct  and  behavior  of  the  stockholder,  Smith,  are 
such  that  they  materially  affect  the  qualifications  of  ap¬ 
pellant  when  considered  with  other  pertinent  factors,  such 
as  the  qualifications,  character  and  abilities  of  appellant's 
other  two  stockholders,  the  qualifications,  character  and 
abilities  of  apellant  as  a  separate  legal  entity,  and  the 
acknowledged  and  recognized  fact  that  the  programs  which 
have  been  broadcast  by  appellant  since  July,  1947,  are 
in  fact  meritorious. 
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13.  The  Commission  erred  in  finding  and  concluding 
that  the  stock  transactions  of  appellant  and  its  stockhold¬ 
ers  clearly  constituted  a  transfer  of  control  and  that  the 

statements  of  appellant  concerning  those  transac- 
7  tions  contained  or  constituted  misrepresentations 
which  were  the  result  of  deliberation  or  carelessness 
and  recklessness  of  so  gross  a  nature  as  to  approximate 
deliberation. 

14.  The  Commission  erred  in  finding  and  concluding 
that  the  associations  and  interests  of  appellant’s  stock¬ 
holder,  Smith,  in  the  Radio  Bible  Hour,  the  Southern  Bible 
Institute  and  the  Carolina  Watchman  constitute  substan¬ 
tial  business  or  financial  interests  which  should  have  been 
specifically  reported  to  the  Commission  and  in  attaching 
legal  significance  to  appellant’s  failure  to  report  those 
associations  and  interests. 

15.  The  Commission  erred  in  finding  and  concluding 
thaf  the  connection  of  appellant’s  stockholder,  Smith,  with 
the  Mexican  radio  station  XERF  constituted  a  substan¬ 
tial,  or  other,  interest  in  a  standard  broadcast  station 
within  the  meaning  of  the  Commission’s  application  form 
inquiry,  and  in  attaching  legal  significance  to  appellant’s 
failure  to  report  that  connection. 

16.  The  Commission  erred  in  finding  and  concluding 
that  the  inaccuracies  in,  and  omissions  from,  the  financial 
statement  of  appellant’s  stockholder,  Smith,  were  material, 
that  they  were  indicative  of  lack  of  candor  on  the  part  of 
appellant,  and  that  consequently  the  Commission  could 
not  have  confidence  in  the  reports  or  applications  that 
might  be  filed  by  appellant. 

17.  The  Commission  erred  in  attributing  material  sig¬ 
nificance  to  the  language  and  activities  of  appellant’s  stock¬ 
holder,  Smith,  while  engaged  in  lawful  activities  outside 
of  radio  broadcasting  in  determining  his  qualifications  to 
be  a  licensee. 

18.  The  Commission  failed  to  afford  appellant  a  fair 
and  unbiased  hearing  and  thus  deprived  it  of  property 
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without  due  process  of  law  in  contravention  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States,  in 
that: 

8  (a)  The  appellant  was  not  sufficiently  nor  timely 
apprised,  either  in  the  issues  specified  for  hearing 

or  in  any  other  manner,  of  the  nature  of  the  charges 
against  its  stockholder,  Smith,  and  upon  the  consideration 
of  which  the  case  was  ultimately  decided,  or  of  the  nature 
of  the  evidence  presented  in  support  of  those  charges. 

(b)  Appellant  was,  as  a  result  of  the  foregoing  and  for 
other  reasons,  denied  the  right  to  proper  cross-examina¬ 
tion  of  witnesses  and  was  not  permitted  to  offer  rebuttal 
or  explanatory  evidence. 

(c)  The  witnesses  who  testified  for  the  Commission  and 
against  appellant  and  its  stockholder,  Smith,  were  hostile 
and  prejudiced;  only  evidence  of  an  unfavorable  and  of 
an  isolated  nature  was  presented  and  considered  by  the 
Commission;  and  appellant  was  not  accorded  an  oppor¬ 
tunity  to  respond  thereto. 

(d)  In  its  decision  the  Commission  considered  and  gave 
weight  only  to  evidence  and  circumstances  unfavorable  to 
appellant’s  stockholder  and  failed  to  consider  favorable 
evidence  or  matters  of  justification  which  appear  in  the 
record  and  in  the  findings. 

(e)  The  Commission  in  its  decision  considered  prejudi¬ 
cial  and  immaterial  testimony  and,  in  part,  predicated  its 
ultimate  findings  and  conclusions  upon  matters  outside  the 
record. 

19.  The  Commission  erred  in  failing  to  find  and  con¬ 
clude  that  appellant  is  qualified  to  be  a  licensee  of  a  radio 
station  and  in  failing  to  grant  its  applications. 

9  IV. 

Relief  Requested 

WHEREFORE,  the  appellant  prays  that  the  Court  enter 
its  order  reversing  and  setting  aside  the  action  of  the 
Commission  and  remanding  the  case  to  the  Federal  Com- 
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munications  Commission  for  proceedings  consistent  with 
law. 

INDEPENDENT  BROADCASTING  COMPANY 

Bv  /s/Harold  E.  Mott 
WELCH,  MOTT  &  MORGAN 

Its  Attorneys 

Ericson  Building 

710  Fourteenth  Street,  N.  W. 

Washington  5,  D.  C. 

June  22, 1950 

Acknowledgment  of  Service 

I 

On  behalf  of  the  Federal  Communications  Commission, 
I  hereby  acknowledge  receipt  of  a  true  copy  of  the  fore¬ 
going  Notice  of  Appeal  this  22nd  day  of  June,  1950. 

/s/  Max  Goldman 
Assistant  General  Counsel  in  Charge 
of  Litigation  and  Administration 
Division 
Bureau  of  Law 

Federal  Communications  Commission 

1  F.  C.  C.  FORM  NO.  301 
(Revised  April  25,  1944) 

FORM  APPROVED 

BUDGET  BUREAU  NO.  52-R014.1 

UNITED  STATES  OF  AMERICA 
FEDERAL  COMMUNICATIONS  COMMISSION 

•  *  •  • 

To  the  FEDERAL  COMMUNICATIONS  COMMISSION 
1.  Name  of  applicant2:  Independent  Broadcasting  Cor¬ 
poration 

•  •  *  • 

9  (d)  Show  the  number  of  shares  of  each  class  of 

capital  stock  at  present  authorized,  the  par  value, 
and  the  voting  power  of  each. 
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Charter  of  Incorporation ■  lines  7  to  9  inclusive — 200 
shai'es — capital  stock  (common)  $ 100  per  share,  1  vote  per 
share 

Charter  of  Incorporation  lines  10  to  J.2  inclusive — 15,000 
shares — preferred  stock.  $ 1  per  share — no  voting  power 
(e)  Show  the  number  of  shares  of  each  class  of  stock 
issued  and  outstanding.  150  shares  capital  stock.  No 
shares  of  preferred  stock  have  been  issued 

#  *  *  * 


10  (h)  If  there  are  not  more  than  20  stockholders, 

give  (1)  the  name,  business  address,  present  home 
address,  (or  addresses),  and  citizenship3  of  each;  (2)  the 
number  of  each  class  of  shares  held;  and  (3)  the  percentage 
of  total  outstanding  voting  stock  held  bv  each.  If  more 
than  20  stockholders,  give  the  information  required  herein 
with  respect  to  any  person  owning  3  per  cent  or  more  of 
the  voting  stock  of  applicant  corporation  and  any  person 
who  voted  3  per  cent  or  more  of  the  voting  stock  at  the 
last  meeting  of  stockholders : 


Name  and  business 
address 

J.  Harold  Smith 
908  South  Gay 
Cnoxville  Tenn 
I.  Thompson 
ox  1284 
yC)ak  Ridge  Tenn 
[jMyrtice  Rhodes  Smith 
908  South  Gay 
IpCnoxville,  Tenn 


Present  home 
address  (or 
addresses) 

2439  E  Magnolia 
Knoxville,  Tenn 

3118  W.  Jefferson 
Louisville  Ky 

2439  E  Magnolia 
Knoxville,  Tenn 


Number  and  class  of 
shares  and  percentage 
of  issued  stock  owned 
Citizenship  or  controlled 

U.  S.  See  50  shares  capital 
Exhibit  #2  33-1/3% 


U.  S.  See  50  shares  capital 
Exhibit  #2  33-1/3% 

U.  S.  See  50  shares  capital 
Exhibit  #2  33-1/3% 


*  *  *  • 


11  (1)  Show  in  the  appropriate  columns  below  the 

information  with  respect  to  the  number  of  shares 
outstanding  at  the  last  meeting  of  the  shareholders,  to¬ 
gether  with  the  number  voted  in  person  by  holder  of 
record,  by  proxy,  and,  separately,  those  voted  by  officials 
of  the  company  and  others,  as  provided  for: 


12  A 


Number 

voting 

shares 

Number  shares  voted  at 
such  last  meeting 

Votes  under  proxy  held  by 

outstanding 
last  meeting 
of  share¬ 
holders 

In  person 
by  holder  of 
record 

By  proxy 

Officers 
or  di¬ 
rectors 

Security  Others 
holders 

6/15/46 

150 

50 

100 

100 

6/28/46 

150 

100 

50 

50 

12  (m)  Does  applicant  contemplate  sale  of  any 

stock  or  other  security?  Yes  If  so,  state: 

(1)  The  full  purpose  thereof  To  assist  in  meeting  cost  of 
first  years  operation — if  needed . 

(2)  The  number  of  shares  of  each  class  and  the  par 
value  of  shares  to  be  sold  15,000  shares — preferred  stock 
$1.00/share 

(3)  The  character  and  amount  of  other  securities  to  be 
sold  None 

(4)  To  whom  the  stock  or  securities  is  to  be  sold 
Open  market 

•  •  •  • 

21  Funds ,  Property ,  Etc.,  to  Be  Furnished  by 

Parties  Connected  With  Applicant 
or  by  Others 

(9)  Full  name  and  address  of  each  person  (whether 
or  not  connected  with  applicant,  but  including  partners, 
shareholders,  or  subscribers  to  capital  stock  of  the  appli¬ 
cant)  who  has  furnished8  or  will  furnish  funds,  property, 
service,  credit,  other  things  of  value,  assurances  (oral  or 
written),  or  will  assist  in  any  other  manner  in  financing 
station. 

(10)  A  description  of  that  which  is  or  will  be  furnished 


8  “Furnish”  or  “furnished”  as  herein  used  includes  payments  for 
capital  stock  or  other  securities,  loans  and  other  credits,  gifts  and 
any  other  contributions. 
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by  each  party  showing  the  value  thereof  and  any  encum¬ 
brances  thereon. 

(11)  Indicate  the  source  and  manner  in  which  each 
party  (named  in  (9))  or  originally  acquired  the  funds  or 
other  things  of  value  which  are  now  invested  or  have 
been  furnished. 

(12)  A  financial  statement  of  each  party  furnishing 
funds,  credit,  or  assurances  thereof  as  of  a  recent  date, 
showing  assets,  liabilities,  and  net  worth. 

(13)  As  to  each  party  (named  in  (9))  give  full  infor¬ 
mation  concerning  business  or  financial  enterprises  in 
which  each  is  or  has  been  for  the  past  5  years  interested 
as  called  for  under  item  (15(b))  of  the  application.  The 
statement  should  indicate  the  business  or  enterprise  from 
which  the  financing  is  derived.  A  general  statement  only 
is  required  as  to  persons  furnishing  not  more  than  25% 
of  the  financing. 

*  *  *  • 

23  Applicant’s  Interests 

14.  If  applicant,  or  any  partner,  officer,  member 
of  the  governing  board,  director,  principal  (actual  or  bene¬ 
ficial)  stockholder  or  supervisory  employee  has,  or  has 
had,  a  substantial  interest  (10%  or  greater)  in  any  of  the 
following,  there  is  submitted  herewith  a  full  and  complete 
disclosure  of  the  nature  and  extent  of  the  interest  in  each. 
(If  neither  applicant,  nor  any  of  said  parties,  has,  or  has 
had,  any  such  interest  or  connection,  so  state.)  No 

(“Yes”  or  “No”) 

(a)  Any  application  pending  before  the  Commission, 
or  which  has  been  denied  by  the  Federal  Communications 
Commission  or  the  Federal  Radio  Commission?  No 

(b)  Any  standard  or  High  Frequency  broadcast  sta¬ 
tion?  No 

(c)  Any  radio  station  the  license  of  which  has  been  re¬ 
voked  or  application  for  renewal  of  license  which  has 
been  denied?  No 

•  •  •  • 
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25  (b)  If  applicant  is  other  than  an  individual  and 

any  partner,  officer,  member  of  the  governing  board, 
director,  or  principal  stockholder,  has  or  within  the  past 
5  years  has  had  a  substantial  interest  (25%  or  greater) 
in  any  business  or  financial  enterprise  or  any  official  re¬ 
lationship  to  any  business  or  financial  enterprise,  there  is 
submitted  herewith  a  full  and  complete  disclosure  of  the 
enterprise,  the  name  and  principal  place  of  business,  the 
character  of  business  engaged  in,  and  the  nature  and 
extent  of  the  interest  in  or  relationship  to  such  business 
of  each  Has  Not 

•  •  •  • 

42  42.  All  the  statements  made  in  the  application 

and  attached  exhibits  are  considered  material  rep¬ 
resentations,  and  all  the  exhibits  are  a  material  part  hereof 
and  are  incorporated  herein  as  if  set  out  in  full  in  the 
application. 

Dated  this  1st  day  of  July,  1945. 

Independent  Broadcasting  Corp. 
(Name  of  applicant) 

90S  South  Gay  Street, 
Knoxville,  Tennessee 
By  /s/  Marvin  I.  Thompson 
Vice-President 

(Authorized  officer  or  attorney)18 

•  •  •  • 

04  Independent  Broadcasting  Corporation 

90S  South  Gav  Street 
* 

Knoxville,  Tennessee 
June  29,  1946 

Federal  Communications  Comm. 

Washington,  D.  C. 

Gentlemen : 

The  Independent  Broadcasting  Corporation  is  a  new 
corporation  charted  in  the  State  of  Tennessee  and  was 
formed  for  the  express  purpose  of  applying  for  a  new 
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Radio  Station  for  Knoxville,  Tennessee.  A  complete  sys¬ 
tem  of  bookkeeping  has  not  been  set-up  and  will  not  until 
the  construction  permit  requested  has  been  granted. 

A  complete  balance  sheet  of  the  Corporation’s  Books 
will  be  impossible  to  present  but  the  following  information 
is  given  for  the  purpose  of  stating  the  Corporation’s 
financial  standing  at  the  present  date. 


Cash  on  deposit  $15,000  (see  letter  attached 

from  Hamilton 
National  Bank) 

18,000  (see  letter  Hamil¬ 
ton  Ntl.  Bank 
EXHIBIT  #6) 

(see  letter  attached 
5,000  this  EXHIBIT) 

(see  lines  10  to  12 
15,000  Charter  of  Incor¬ 
poration) 

TOTAL  53,000 

/s/  Marvin  I.  Thompson 
vice-president 

•  •  •  * 

66  Box  1284 

Oak  Ridge,  Tennessee 
June  27, 1946 

Independent  Broadcasting  Corp. 

Knoxville,  Tennessee 
Gentlemen : 

I  request  permission  to  purchase  the  remaining  five 
thousand  dollars  of  Capital  Stock  your  organization  has 
outstanding  of  this  date.  As  you  know,  I  am  in  the  army 
of  the  United  States  but  will  be  discharged  July  3,  1946. 


Loans  approved  (tentative) 

Capital  Stock  pledged  to 
be  sold 

Preferred  Stock  to  be  sold 
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I  plan  to  make  application  for  a  loan  under  the  provi¬ 
sions  of  the  G.  I.  Bill  of  Rights  to  secure  funds  to  purchase 
same  and  have  every  reason  to  believe  that  a  loan  for  the 
purpose  will  be  permitted  by  any  lending  institution. 

You  may  consider  this  letter  as  an  official  application 
and  binding  on  my  part. 

Yours  truly, 

/s/  M/Sgt.  Marvin  I.  Thompson 
M/Sgt.  Marvin  I.  Thompson 

•  •  •  • 

73  FUNDS  OX  DEPOSIT 

(1)  Amount  of  funds  on  deposit  in  bank  or 
other  depository*. 

Ans.  The  amount  of  funds  on  deposit  is  $15,000 

(2)  Name  and  address  of  the  bank  in  which  deposited. 

Ans.  The  Hamilton  National  Bank,  Knoxville,  Tennes¬ 
see 

(3)  Name  and  address  of  the  party  in  whose  name 
the  money  is  deposited  and  by  whom  deposited. 

Ans.  Independent  Broadcasting  Corporation,  908  South 
Gay  Street,  Knoxville,  Tennessee.  Deposited  by  J.  Harold 
Smith,  Marvin  I.  Thompson,  Myrtice  Rhodes  Smith,  in¬ 
corporators. 

(4)  Bank  balance  at  the  end  of  each  of  the  past  four 
years. 

Ans.  This  is  a  new  corporation  chartered  for  the  ex¬ 
press  purpose  of  applying  for  a  new  radio  station  for 
Knoxville,  Tennessee,  and  the  bank  balance  is  $15,000. 

(5)  Bank  balance  at  the  end  of  each  month  during  the 
preceding  12  months. 

Ans.  See  the  answer  to  paragraph  4.  Balance  at  the 
end  of  June  1946  was  $15,000. 

(6)  Conditions  of  deposit. 

Ans.  Checking  account. 

(7)  Whether  the  funds  were  deposited  for  the  specific 
purpose  of  construction  and  operating  the  station. 
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Ans.  The  funds  were  deposited  from  the  sale  of  Capital 
stock  to  the  three  incorporators  and  was  deposited  for 
the  express  purpose  of  constructing  and  operating  the 
proposed  station. 

(S)  Who  may  draw  on  the  account  and  for  what  pur¬ 
poses  may  withdrawals  be  made. 

Ans.  Any  of  the  three  incorporators  of  this  corporation, 
the  Independent  Broadcasting  Corporation,  may  counter¬ 
sign  a  check  for  the  corporation  provided  the  withdraw 
is  for  the  purpose  of  construction  of  the  station  or  opera¬ 
tion  thereof. 

*  *  •  * 

91  Question  12.  (g)  contd. 

(9)  Full  name  and  address  of  each  person  "who 
has  furnished  or  will  furnish  funds,  property,  service, 
credit,  other  things  of  value,  assurances  (oral  or  written), 
or  will  assist  in  any  other  manner  in  financing  station. 

Ans.  J.  Harold  Smith,  90S  South  Gay  Street,  Knox¬ 
ville,  Tennessee;  Marvin  I.  Thompson,  3118  West  Jefferson 
Street,  Louisville,  Kentucky;  Myrtice  Rhodes  Smith,  908 
South  Gay  Street,  Knoxville,  Tennessee;  Hamilton  Na¬ 
tional  Bank,  Knoxville,  Tennessee. 

(10)  A  description  of  that  which  is  or  will  be  furnished 
by  each  party  showing  the  value  thereof  and  any  encum¬ 
brances  thereon. 

J.  Harold  Smith  furnished  $5,000  cash  with  which  to 
purchase  Capital  Stock. 

Marvin  I.  Thompson  furnished  $5,000  cash  with  which  to 
purchase  Capital  Stock. 

Marvin  I.  Thompson  WILL  furnish  $5,000  cash  when 
he  is  discharged  to  purchase  Capital  Stock  (is  in  military 
at  present  and  plans  to  secure  loan  guaranteed  under  the 
G.  I.  Loan  privileges  afforded  Veterans) 

Myrtice  Rhodes  Smith  furnished  $5,000  cash  to  pur¬ 
chase  Capital  Stock. 

Hamilton  National  Bank  will  furnish  CREDIT  in  the 
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form  of  a  loan  up  to  $1S,000  or  any  part  thereof  that  is 
needed. 

('ll)  Indicate  the  source  and  manner  in  which  each 
party  originally  acquired  the  fluids  or  other  things  of 
value  which  are  now  invested  or  have  been  invested. 

J.  Harold  Smith,  Myrtice  Rhodes  Smith  (his  wife)  from 
joint  savings  Account  and  money  made  as  result  of  his 
employment  for  past  TEX  years. 

Marvin  T.  Thompson  from  savings  from  earnings  for 
the  past  Twelve  years  of  gainful  employment. 

Hamilton  Xational  Bank  self-explanatory. 

74  Question  12.  (g)  contd. 

(12)  A  financial  Statement  of  each  party  furnishing 
funds,  credit,  or  assurances  thereof  as  of  recent  date, 
showing  assets,  liabilities,  and  net  worth. 

Financial  Statement  of  J.  Harold  Smith  and 
Myrtice  Rhodes  Smith  (his  wife) 

June  28,  1946 
Assets. 

R^al  Estate  appraised  value  $50,000 

Cash  (on  deposit)  10,000 
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Hamilton  National  Bank,  Knoxville,  Tennessee. 

Since  this  is  a  National  Bank,  it  seems  that  the  question 
asked  was  not  directed  toward  such  an  institution  whose 
financial  condition  must  meet  with  the  approval  of  the 
Federal  Bank  examiners.  Therefore  a  statement  was  not 
requested  of  the  Institution  named  above.  Will  be  fur¬ 
nished  at  the  direct  request  of  the  Federal  Communica¬ 
tions  Commission,  bv  the  Bank  named. 

(13)  Next  Page. 

75  Question  12.  (g) 

(13)  As  to  each  party,  give  full  information 
concerning  business  or  financial  enterprises  in  which  each 
is  or  has  been  for  the  past  five  years  interested  as  called 
for  under  item  15  (b)  of  the  application.  The  statement 
should  indicate  the  business  or  enterprise  from  which  the 
financing  is  derived.  A  general  statement  only  is  required 
as  to  persons  furnishing  not  more  than  25%  of  the  financ¬ 
ing. 

Ans.  ,T.  Harold  Smith  has  been  a  minister  (Baptist) 
for  the  past  15  years  and  derived  the  money  used  to 
purchase  the  capital  stock  listed  in  his  name  from  this 
source.  He  has  not  been  part  of  any  business  or  financial 
enterprise  such  as  question  15  applies. 

Marvin  T.  Thompson  has  been  Badio  Operator  and 
M/Sgt.  in  the  U.  S.  Army  and  for  the  past  five  years  has 
not  been  engaged  in  any  financial  enterprise  such  as  applies 
to  question  15. 

(14)  Income  received  by  each  party  furnishing  funds, 
credit,  or  assurances  from  specifically  named  business  or 
financial  enterprises  and  the  amount  and  source  of  all 
other  income  over  the  past  2  years. 

Ans.  J.  Harold  Smith  states  that  if  this  information 
is  pertinent  to  the  consideration  of  this  application,  a  full 
statement,  which  is  to  be  held  in  confidance,  will  be  fur¬ 
nished  to  the  Federal  Communications  Commission  on 
request. 
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Marvin  I.  Thompson  has  been  in  the  U.  S.  Army  for 
the  past  three  years  and  his  income  as  M/Sgt.  for  the 
past  two  years  is  approx  ($3,000)  Three  Thousand  dollars 
per  annum. 

(15)  Bank  references  for  each  party  furnishing  funds, 
credit  or  assurances. 

Answer.  This  information  is  given  in  complete  form 
in  question  12  (c). 

(16)  If  applicant  or  any  party  named  in  (9)  has 
pledged,  hypothecated  or  otherwise  encumbered  any  stock 
or  other  security  for  the  purposes  of  providing  applicant 
with  funds  for  construction  of  the  station  herein  requested, 
submit  a  statement  explaining  eacli  such  transaction. 

The  holders  of  Capital  stock  will  pledge  said  stock  if 
necessary  to  secure  bank  loan  if  needed.  Xo  definite 
commitment  has  been  made. 

(17)  Xext  Page. 

76  (17)  A  narrative  statement  summarizing  the 

provisions  of  contracts  or  agreements  which  in  any 
manner  relate  to  financing  the  station,  and  the  substance 
of  and  parties  involved  in  all  correspondence,  negotiations 
and  discussions  which  have  been  conducted  relating  to 
financing  the  station;  where  pertinent,  attach  copies  of 
contracts  and  correspondence;  attach  copies  of  all  con¬ 
tracts. 

A  letter  is  attached  to  this  exhibit  from  the  Hamilton 
Xational  Bank  which  has  offered  to  lend  up  $18,000  if 
needed  by  this  organization.  The  method  of  securing  this 
loan  varies  as  to  the  amount.  If  loan  is  Only  2/3rds.  of 
the  sum,  the  stock  will  be  pledged,  capital  stock  to  cover 
the  loan,  or  the  incorporators  will  personally  endorse  the 
loan.  If  the  sum  is  $18,000  both  of  the  above  will  be 
necessarv  to  satisfv  the  Bank  named.  Xo  other  arrange- 
ments  have  been  made  for  the  financing  of  the  station 
that  have  not  been  revealed  as  answer  to  another  question. 
Bor  Example:  The  plans  to  sell  Preferred  Stock  as  set 
forth  in  Question  S  (m). 

•  •  •  • 
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113  UNITED  STATES  OF  AMERICA 

FEDERAL  COMMUNICATIONS  COMMISSION 

APPLICATION  FOR  (Modification  of  Construction  Per¬ 
mit)  FOR  AN  EXISTING  STANDARD  BROAD¬ 
CAST  STATION1 

•  *  *  • 

TO  THE  FEDERAL  COMMUNICATIONS  COMMIS¬ 
SION: 

1.  Name  of  applicant2  Independent  Broadcasting  Cor¬ 
poration 

*  •  #  • 

119  APPLICANT’S  AUTHORITY  AND 
CONTROL  OYER  THE  STATION, 
PROPERTY,  ETC.7 
G.  Applicant  states — 

(a)  That  its  control  over  the  station  is  to  be  by  reason 
of  0  Ownership,  □  lease,  or  dother  authority.  (Indicate 
by  check  mark)  Give  details  The  Independent  Broad¬ 
casting  Corporation  will  own  the  station  when  ap¬ 

proved  and  constructed.  The  control  of  the  Capital  Stock 
(common)  with  voting  power  will  remain  as  set  forth  in 
Form.  301  on  file  and  ratios  of  oicnership  of  said  stock  will 
remain  as  stated  therein  and  no  other  plan  of  operation 
is  anticipated. 

•  *  *  * 

122  (b)  If  applicant  is  other  than  an  individual  and 

any  partner,  officer,  member  of  the  governing  board, 


2  If  a  corporation,  state  exact  corporate  name ;  if  a  partnership, 
state  the  names  of  all  partners,  and  the  name  under  which  the  part¬ 
nership  does  business;  if  an  unincorporated  association,  state  the 
name  of  an  executive  officer,  the  office  held  by  him,  and  the  name 
of  the  association. 

7  The  Commission  is  seeking  in  the  questions  that  follow  informa¬ 
tion  as  to  contracts  and  arrangements  now  in  existence,  as  well  as 
any  arrangements  or  negotiations,  written  or  oral,  which  relate  to 
the  present  or  future  ownership,  control  or  operation  of  the  station; 
the  questions  must  be  answered  in  the  light  of  this  instruction. 
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director,  or  principal  stockholder,  has  or  within  the  past  5 
years  has  had  a  substantial  interest  (25^  or  greater)  in  any 
business  or  financial  enterprise  or  any  official  relationship 
to  any  business  or  financial  enterprise,  there  is  submitted 
herewith  a  full  and  complete  disclosure  of  the  enterprise, 
the  name  and  principal  place  of  business,  the  character 
of  business  engaged  in,  and  the  nature  and  extent  of  the 
interest  in  or  relationship  to  such  business  of  each  No 
member  of  any  board,  director ,  or  principal  stockholder 
of  the  Independent  Broadcasting  Corp.  has  had  any  inter¬ 
est  in  any  business  or  financial  enterprises  to  which  ques¬ 
tion  $  (b)  applies. 

123  (c)  Give  the  names  and  addresses  of  members 

of  the  immediate  family,  present  business  associates 
of  applicant  or,  if  applicant  is  other  than  an  individual, 
of  any  stockholder,  station  manager,  or  other  parties  re¬ 
ferred  to  in  (b)  above,  who  have  any  interest  in  or  con¬ 
nection  with  this  application,  or  with  any  other  radio 
broadcasting  station.  The  only  persons  who  have  any 
interest  in  or  connection  with  this  application  are  the 
persons  whose  names  appear  on  the  Charter  of  the  Inde¬ 
pendent  Broadcasting  Corporation,  namely:  Marvin  I. 
Thompson  (M/Sgt.  E.  R.  C.  U.  S.  Army)  J.  Harold  Smith, 
Myrtice  Rhodes  Smith. 

*  *  *  * 

140  1  36.  All  the  statements  made  in  the  application  and 
attached  exhibits  are  considered  material  represen¬ 
tations.  and  all  the  exhibits  are  a  material  part  hereof  and 
are  incorporated  herein  as  if  set  out  in  full  in  the  appli¬ 
cation. 

Dated  this  19th  dav  of  November,  1946 

Independent  Broadcasting  Corp., 
(Name  of  applicant) 

90S  South  Gay  St., 

Knoxville,  Tennessee 
By  /s/  Marvin  I.  Thompson, 

V.  President 

(Authorized  officer  or  attorney)1* 
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UNITED  STATES  OF  AMERICA 
Federal  Communications  Commission 
Application  for  New  High  Frequency  Broadcast  Station 

Construction  Permit1 

*  *  *  m 

To  the  FEDERAL  COMMUNICATIONS  COMMISSION: 

1.  Name  of  applicant2  Independent  Broadcasting  Com¬ 
pany,  Incorporated  (formerly  Independent  Broadcastmg 
Corporation) 

ITS  Applicant’s  Financial  Qualifications  and  Plan 

for  Financing  Station3 

12.  (a)  Attach  a  detailed  balance  sheet  of  applicant 
as  at  the  close  of  the  month  preceding  the  date  of  the 
application  showing  applicant’s  financial  position.6  See 
Exhibit  3 

*  *  #  * 

ISO  (f)  Submit  as  Exhibit  #4  a  statement  setting 
forth  in  separate  paragraphs  numbered  to  corre¬ 
spond  with  the  following  items,  the  following  information : 
(If  the  answer  is  “None”  with  respect  to  any  item,  spe¬ 
cifically  so  state.)  . . 

*  *  *  * 

1S5  (b)  If  applicant  is  other  than  an  individual  and 

any  partner,  officer,  member  of  the  governing  board, 
director,  or  principal  stockholder,  has  or  within  the  past 
5  years  has  had  a  substantial  interest  (25%  or  greater) 
in  any  business  or  financial  enterprise  or  any  official 
relationship  to  any  business  or  financial  enterprise,  there 
is  submitted  herewith  a  full  and  complete  disclosure  of  the 
enterprise,  the  name  and  principal  place  of  business,  the 
character  of  business  engaged  in,  and  the  nature  and  extent 
of  the  interest  in  or  relationship  to  such  business  of  each 
The  only  relationship  any  member  of  this  organization 
(Independent  Broadcasting  Corp.,)  has  had-  is  with  the 


24  A 


named  corporation  and  the  relationship  has  been  fully 
disclosed  as  answer  to  other  questions  in  this  application. 

•  *  •  • 

201  44.  All  the  statements  made  in  the  application 

and  attached  exhibits  are  considered  material  rep¬ 
resentations,  and  all  the  exhibits  are  a  material  part  hereof 
and  are  incorporated  herein  as  if  set  out  in  full  in  the 
application. 

Dated  this  13th  day  of  December,  1946 

Independent  Broadcasting  Co.,  inc., 
(Name  of  applicant) 

90S  South  Gay  Street 
Knoxville,  Tenn. 

By  /s/  Marvin  I.  Thompson 
Vice-President 

(Authorized  officer  or  attorney)15 

*  *  *  • 


211  EXHIBIT  3 

•  •  •  * 

212  Question  12.  (a)  Attach  a  detailed  balance  sheet 

of  applicant  as  at  the  close  of  the  month  preceding 

the  date  of  the  Application  showing  applicant’s  financial 
position. 

Answer.  The  information  requested  is  on  file  with  the 
Federal  Communications  Commission  as  answer  to  Ques¬ 
tion  12  (a)  Form  301.  There  has  been  no  change  since 
filing  of  said  form.  However,  all  of  the  authorized  capital 
stock,  both  Common  and  Preferred  will  have  been  sub¬ 
scribed  to  and  money  received  for  same  by  December  15, 
1946.  An  amendment  to  the  answer  to  this  question  will 
be  filed  within  three  (3)  days  after  that  date  giving  an 
up-to-date  financial  statement. 

•  •  •  • 
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213  EXHIBIT  4 

*  *  *  * 

214  Question  12.  Answer. 

Parts  (1)  thru  (S)  are  on  file  with  the  FCC.  Have 
not  changed  since  filing  of  Form  301. 

(9)  Easley  Bank,  Easley,  South  Carolina. 

(10)  The  Easley  Bank  will  furnish  a  loan  of  $25,000 
to  be  used  in  constructing  the  proposed  FM  Facility  for 
which  application  is  made. 

(11)  Since  this  is  a  Public  Banking  Facility,  the  money 
furnished  would  be  from  investors  and  depositors  with 
said  bank. 

(12)  See  “Report  of  Condition  of  Easley  Bank”  on 
following  page  of  this  exhibit. 

(13)  Since  the  money  to  be  be  used  is  to  be  furnished 
by  a  Banking  facility,  it  appears  that  this  question  does 
not  apply. 

(14)  See  answer  to  part  13. 

(15)  See  answer  to  part  13. 

(16)  Refer  to  letter  from  the  Easley  Bank  to  Rev.  J. 
Harold  Smith  for  a  complete  answer  to  this  question. 
See  EXHIBIT  2. 

(17)  The  provisions  of  contracts  or  agreements  which 
in  any  manner  relate  to  financing  the  station,  and  the 
substance  of  and  parties  involved  in  all  correspondence, 
negotiations  and  discussions  which  have  been  conducted 
relating  to  financing  the  station  have  been  revealed  fully 
as  answer  to  questions  elsewhere  in  this  application. 

*  #  *  * 

244  Amendment  to 

Question  12  (a)  and  Exhibit  3,  form  319 
dated  12/13/46 
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245  INDEPENDENT  BROADCASTING 

COMPANY,  inc., 

90S  South  Gay  Street, 
Knoxville,  Tennessee 

BALANCE  SHEET  December  16,  1946. 


Cash 


Assets  Capital 

Capital  Stock 
Authorized : 

$35,000.00  Common  $20,000.00 

Preferred  15,000.00 


Capital  Stock  Issued 

Total  Assets  $35,000.00  and  Outstanding  $35,000.00 


I,  Marvin  I.  Thompson,  Vice-President  of  the  above- 
named  Corporation,  do  solemnly  swear  that  the  above 
statement  is  true,  and  that  it  fully  and  correctly  represents 
the  true  state  of  the  several  matters  herein  contained  and 
set  forth,  to  the  best  of  my  knowledge  and  belief. 

Date  December  21,  1946 

/s/  Marvin  I.  Thompson 
Vice  President 

Subscribed  and  sworn  to  before  me  this  21  day  of  Dec 
1946 

/s/  Ethel  D.  Glenn 
Notary  Public 

(SEAL) 

My  commission  expires  April  24,  1947 

•  •  •  • 
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354  In  Re  Applications  of 

INDEPENDENT  BROADCASTING 
COMPANY,  INC.  (TVIBK) 

Knoxville,  Tennessee 
For  FM  Construction  Permit 
For  AM  Broadcast  License 
FILE  NO.  BPH-1146 
DOCKET  NO.  S4S9 
FILE  NO.  BL-2550 
DOCKET  NO.  8490 

Order 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.,  on  the  14th  day  of 
August,  1947: 

The  Commission  having  under  consideration  the  above- 
entitled  applications  requesting  (1)  a  construction  permit 
for  a  new  Class  B  FM  broadcast  station  at  Knoxville, 
Tennessee  (File  No.  BPH-1146)  and  (2)  a  license  to  cover 
construction  permit  for  a  new  AM  broadcast  station  (File 
No.  BL-2550)  to  operate  on  S00  kc,  with  1  kw  power, 
daytime  only,  at  Knoxville,  Tennessee; 

IT  APPEARING,  That  on  October  10,  1946,  the  Com¬ 
mission  granted  the  application  of  Independent  Broadcast¬ 
ing  Company,  Inc.  (File  No.  BP-5000),  requesting  a  con¬ 
struction  permit  for  a  new  AM  broadcast  station  to  operate 
on  S00  kc,  with  1  kw  power,  daytime  only,  at  Knoxville, 
Tennessee,  and  on  April  7,  1947,  and  July  3,  1947,  the 
Commission  granted  modifications  of  construction  permit 
(File  Nos.  BMP-2073  and  BMP-2855,  respectively);  and 

IT  APPEARING,  Fpon  the  basis  of  information  re- 
centlv  obtained  bv  the  Commission,  that  statements  and 
representations  in  the  applications  filed  by  the  said  appli¬ 
cant  mav  not  correctlv,  accuratelv,  and  fullv  state  the  facts 
with  regard  to  the  ownership,  operation,  control,  and 
financing  of  the  said  applicant  and  the  proposed  stations, 
and  with  regard  to  other  matters ;  and  that  the  Commission 
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is  unable  to  determine  that  a  grant  of  the  pending  appli¬ 
cations  would  serve  the  public  interest,  convenience,  or 
necessity; 

IT  IS  ORDERED,  That,  pursuant  to  Section  309(a)  and 
319(b)  of  the  Communications  Act  of  1934,  as  amended, 
the  applications  of  Independent  Broadcasting  Company, 
Inc.,  for  an  FM  construction  permit  (File  No.  BPH- 
355  1146)  and  for  an  AM  broadcast  license  covering 

construction  permit  (File  No.  BL-2550)  BE,  AND 
THEY  ARE  HEREBY,  SET  FOR  HEARING  at  a  time 
and  place  to  be  designated  by  subsequent  order  of  the 
Commission  upon  the  following  issues: 

1.  To  determine  the  legal,  financial,  and  other  qualifica¬ 
tions  of  the  applicant,  its  officers,  directors,  and  stock¬ 
holders  to  construct  and  operate  the  proposed  AM  and 
FM  broadcast  stations. 

2.  To  determine  whether  the  statements  and  repre¬ 
sentations  made  in  the  various  applications,  documents, 
and  reports  filed  with  the  Commission  on  behalf  of  the 
applicant  by  its  officers,  directors,  and  agents  have  fully 
and  accurately  reflected  the  facts  concerning  the  owner¬ 
ship,  operation,  control,  and  financing  of  the  proposed  AM 
and  FM  broadcast  stations. 

3.  To  determine  whether  all  contracts,  obligations,  un¬ 
dertakings,  and  agreements  which  have  been  entered  into 
by  the  applicant  or  by  its  officers,  directors,  and  stock¬ 
holders,  with  respect  to  the  ownership,  operation,  financing 
and  control  of  the  applicant  corporation,  have  been  re¬ 
ported  to  the  Commission  as  required  by  its  Rules  and 
Regulations. 

4.  To  determine  whether  the  construction  permit  grant¬ 
ed  to  the  applicant  corporation,  or  the  rights  and  respon¬ 
sibilities  incident  thereto,  have  been  transferred,  assigned, 
or  disposed  of,  directly  or  indirectly,  without  the  consent 
of  the  Commission,  under  the  provisions  of  the  Communi¬ 
cations  Act  of  1934,  as  amended,  particularly  Section  310(b) 
thereof. 
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5.  To  determine  whether  the  applicant,  its  officers,  di¬ 
rectors  or  stockholders,  in  applications  filed  with  the  Com¬ 
mission,  have  misrepresented  or  failed  to  make  full  dis¬ 
closure  of  the  business,  financial  or  other  interests  of  the 
said  officers,  directors  and  stockholders,  particularly  with 
regard  to  the  interest  of  J.  Harold  Smith  in  Station  XERF, 
Via  Cuna,  Mexico,  or  any  other  foreign  broadcast  station. 

G.  To  determine  the  type  and  character  of  program 
services  proposed  to  be  rendered  and  whether  they  would 
meet  the  requirements  of  the  populations  and  areas  pro¬ 
posed  to  be  served. 

FEDERAL  COMMUNICATIONS 
COMMISSION 
/s/  T.  J.  Slowie 
T.  J.  Slowie 
Secretary 

Aug  20  1947 
(SEAL) 

*  #  *  • 

2600  October  28,  1946 

Mr.  H.  K.  Minor 
Athens, 

Tennessee 
Dear  Sir: 

This  will  acknowledge  your  letter  of  October  14,  1946, 
concerning  the  grant  of  a  permit  for  a  radio  station  at 
Knoxville,  Tennessee,  to  Harold  J.  Smith. 

On  October  10, 1946  a  permit  to  construct  a  new  standard 
broadcast  station  to  operate  on  800  kilocycles,  with  1  kilo¬ 
watt  power,  daytime  only,  at  Knoxville  was  granted  to 
Independent  Broadcasting  Corporation  (File  No.  B3-P- 
oOOO).  The  stockholders  in  this  corporation,  each  owning 
a  one-third  interest,  are  hr.  I.  Thompson,  J.  Harold  Smith, 
and  the  latter’s  wife,  Myrtice  Rhodes  Smith. 

Tn  granting  this  application,  the  Commission  was  aware 
of  Mr.  Smith's  background  and  was  informed  that  objec¬ 
tion  had  been  voiced  to  the  type  of  religious  programs  he 
had  presented.  However,  the  application  was  supported 
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by  letters  from  many  persons  who  expressed  the  desire 
that  the  Southern  Bible  Institute  programs,  formerly 
broadcast  by  Mr.  Smith,  might  be  returned  to  the  air. 
Moreover,  it  appeared  from  the  application  that  religious 
programs  would  occupy  only  a  small  part  of  the  total 
broadcast  time  and  that  on  the  whole  a  well-balanced 
program  structure  would  be  broadcast. 

In  view  of  the  foregoing  and  after  consideration  of  all 
available  facts,  the  Commission  concluded  that  a  grant 
of  the  application  would  serve  the  public  interest,  con¬ 
venience  and  necessity. 

Very  truly  yours, 

T.  j.  Slowie, 

Secretarv 

2601  FRANK  STOLLENWERCK 

Specializing  in  Radio  Law 
National  Press  Building 
Washington  4,  D.  C. 

June  13,  1947 

Mr.  T.  J.  Slowie,  Secretary 
Federal  Communications  Commission 
Washington,  D.  C. 

Radio  Station  WIBK,  Knoxville,  Tenn. 
Independent  Broadcasting  Corporation 
(Renamed  Independent  Broadcasting 
Company  by  charter  amendment-copy 
of  amendment  submitted  to  Commis¬ 
sion  with  FM  application). 

Dear  Sir : 

Herewith  I  submit  FCC  Form  No.  323A  on  behalf  of  the 
permittee  Independent  Broadcasting  Corporation. 

Please  inform  my  office  if  any  question  arises. 

Very  truly  yours, 

/s/  Frank  Stoll enwerck 

Attorney  for  Station  WIBK 
Budget  Bureau  No.  52-R-105 
Approval  Expires  Dec  31,  1945 
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Received  FCC  6/13/47 
FCC  Form  No.  323A 

UNITED  STATES  OF  AMERICA 
FEDERAL  COMMUNICATIONS  COMMISSION 

i 

Interim  Ownership  Report 
by 

Licensee  of  Standard,  FM,  International  or  Television 

Broadcast  Station  of 

Changes  in  Officers  and  directors  and  Transactions  Relat¬ 
ing  to  the  Ownership  of  Its  Stock  Pursuant  to  Section 
1303  of  the  Commission’s  Rules  and  Reg'ulations 

File  One  Copy  Only  With  F.  C.  C.,  Washington  25,  D.  C. 

(Read  carefully  Rules  1.301-1.304  and  instructions  on 
page  5  before  executing  this  form.  Full  information  must 
be  submitted  with  respect  to  the  matters  reported  herein. 
If  necessarv  use  additional  sheets.  If  information  submit- 
ted  is  equally  applicable  to  each  station  listed  below,  one 
report  may  be  filed  for  all  such  stations;  otherwise  a 
separate  report  shall  be  filed  for  each  station). 

TO  THE  FEDERAL  COMMUNICATIONS  COMMIS¬ 
SION: 

Name  of  licensee  Independent  Broadcasting  Corpora¬ 
tion  (Renamed  Independent  Broadcasting  Company  by 
ch arter  amendmen t ) 

(State  of  Incorporation) 

•  •  •  • 

2604  5.  Licensee  reports  the  following  transactions 

concerning  the  ownership  of  stock: 

(See  Instructions  Page  5) 


Consul - 

Name  and  Residence  Par  or  eration  Date  of  From  Whom 

of  Transferee  Citizen-  No.  of  No.  of  Class  of  Stated  pdid  and  Acqui -  Stock 
or  Purchaser _ ship  Shares  Votes _ stock  Value  pledged  sition  Acquired 
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•  *  *  * 

2605  Dated  this  12th  day  of  June,  1947. 

IXDEPEXDEXT  BROADCASTIXG  CORPORA- 
TIOX  (Renamed  IXDEPEXDEXT  BROADCASTIXG 
COMPAXY  by  Charter  Amendment) 

Name  of  Licensee  (Must  correspond  with  that  given 

on  page  1) 

Bv  /s/  Marvin  I.  Thompson  (Vice  President) 

Office  Held 

Subscribed  and  sworn  to  (or  affirmed)  before  me  this 
12th  of  June,  1947. 

•  *  *  • 

392  Marvin  /.  Thompson 

•  •  •  # 

Direct  Examinatio-n 

•  •  •  • 

425  Q  I  now  refer  to  Subsection  2  of  Subparagraph 
(m).  The  question  is,  “The  number  of  shares  of 

each  class  of  par  value  shares  to  be  sold.”  At  that  time 
the  entry  was  as  shown  by  the  application,  15,000  shares 
preferred  stock  at  $1  per  share.  Is  that  correct?  A 
That  is  correct,  sir. 

Q  Is  that  a  complete  answer?  A  That  answer  is 
incomplete  in  that  there  were  50  shares  of  common  stock 
remaining  to  be  sold. 

426  Q  There  were  50  shares  as  of  July  1,  1946, 
that  should  properly  have  been  entered  here  as 

shares  of  stock  to  be  sold?  A  I  would  say  that  would 
be  a  much  more  complete  answer. 

COMMISSIONER  DURR:  Those  50  shares  had  not 
been  subscribed  for  at  the  time? 

THE  WITNESS:  No,  sir. 

MR.  POWELL:  Mr.  Commissioner,  would  you  repeat 
your  question,  sir? 
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COMMISSIONER  DURR :  I  asked  him  if  the  50  shares 
had  been  subscribed  for  at  the  time  referred  to  and  he 
said  that  they  had  not. 

THE  WITNESS:  I  had  written  a  letter  at  the  time, 
Mr.  Stollenwerck,  requesting  permission  to  buy  the  50 
additional  shares  of  stock,  but  it  was  not  a  subscription 
but  simply  a  request. 

BY  MR.  STOLLENWERCK: 

Q  Is  that  letter  in  evidence  here  or  associated  with 
the  papers  here?  A  Yes,  sir. 

Q  Where  is  it,  do  you  know,  in  connection  with  the 
application?  Have  you  found  the  exhibit  in  the  applica¬ 
tion  which  indicates  just  what  that  letter  contained?  A 
Yes,  sir. 

Q  What  is  the  number  of  that  exhibit?  A  The  num¬ 
ber  of  the  exhibit  is  4. 

427  Q  And  the  contents  of  Exhibit  4  are  an  exact 
copy  of  the  text  of  the  letter  that  you  referred  to 
in  reference  to  the  50  shares  of  stock?  A  Yes,  sir. 

Q  So,  is  your  answer  now  that  there  should  have  been 
added  to  the  entry  under  Subsection  2  of  Subparagraph 
of  (m)  the  words  “50  shares  common  stock?”  A  That 
is  correct,  sir. 

MR.  POWELL:  Not  subscribed  for.  Is  that  correct? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  STOLLENWERCK : 

Q  Those  50  shares  you  now  refer  to  are  the  50  shares 
about  which  you  wrote,  as  shown  by  Exhibit  4  under 
letter  dated  June  27, 1946?  A  That’s  right. 

Q  How  did  that  happen  not  to  be  added  to  that  or 
inserted  in  this  answer,  Mr.  Thompson? 

MR.  POWELL:  Do  I  understand — I  am  sorry  to  in¬ 
terrupt  you,  but  it  might  help  as  we  go  along  to  clear 
this  up.  Do  I  understand  your  testimony  to  be  that  at 
the  time  of  this  application  there  was  no  subscription  for 
50  additional  shares  of  stock? 
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THE  WITNESS:  As  far  as  the  formal  subscription 
submitted  to  the  directors  at  a  meeting,  no,  sir. 

MR.  POWELL:  Didn’t  you  show  that  in  the 
42S  balance  sheet  of  your  corporation,  which  is  an  ex¬ 
hibit  here?  Capital  stock  pledged  to  be  sold,  Ex¬ 
hibit  No.  4,  letter  of  June  29,  1946,  which  is  a  complete 
balance  sheet  of  the  corporation,  and  it  shows  $5,000? 

THE  WITNESS:  Mr.  Powell,  pardon  me.  May  I 
read  the  statement  that  is  in  this? 

MR.  POWELL :  You  certainly  may. 

BY  MR.  STOLLENWERCK : 

Q  Now,  are  you  referring  to  a  certain  document? 
State  it  so  the  record  will  show  it.  A  This  is  Exhibit  4, 
th^  letter  to  the  Federal  Communications  Commission. 

Q  Just  one  moment.  Isn’t  Exhibit  4  a  document  con¬ 
sisting  of  several  pages?  A  Yes,  sir. 

Q  Now,  Exhibit  4,  the  page  that  you  referred  to,  where 
your  letter  to  the  Independent  Broadcasting  Corporation 
appears,  is  the  third  page  in  the  application  under  the 
designation  No.  4,  is  it  not?  A  Mr.  Stollenwerck,  it 
appears  that  the  pages  are  not  numbered. 

Q  But  counting  them  here  physically  as  they  appear 
here,  it  is  the  third  page?  A  Yes. 

Q  Now  you  are  making  reference  to  the  first 
429  page  of  Exhibit  4?  A  Yes,  sir. 

Q  Very  well.  A  This  letter  states  that — 

MR.  POWELL:  Let  us  identify  it  for  the  record, 
please. 

THE  WITNESS:  “Federal  Communications  Commis¬ 
sion,  Washington.  D.  C.,  Gentlemen:  The  Independent 
Broadcasting  Corporation  is  a  new  corporation  chartered 
in  the  State  of  Tennessee  and  was  formed  for  the  express 
purpose  of  applying  for  a  new  radio  station  for  Knox¬ 
ville,  Tennessee.  A  complete  system  of  bookkeeping  has 
not  been  set  up  and  will  not  until  the  construction  permit 
requested  has  been  granted. 
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“A  complete  balance  sheet  of  the  corporation’s  books 
will  be  impossible  to  present,  but  the  following  informa¬ 
tion  is  given  for  the  purpose  of  stating  the  corporation’s 
financial  standing  at  the  present  date.” 

I  w’ould  like  to  reread,  if  you  don’t  mind,  that  last  state¬ 
ment:  “A  complete  balance  sheet  of  the  corporation’s 
books  will  be  impossible  to  present — ” 

MR.  POWELL:  But  this  is  a  balance  sheet  you  have 
got  right  here,  isn’t  it? 

THE  WITNESS :  May  I  reread  the  statement? 

MR.  POWELL:  No,  sir.  You  have  read  it  twice.  I 
just  asked  you  if  it  is. 

MR.  STOLLENWERCK :  Mr.  Thompson,  let 
430  me  ask  you  this :  This  entry,  capital  stock  pledged 
to  be  sold,  $5,000,  refers  to  what? 

THE  WITNESS:  That  refers  to  the  letter  shown  as 
Page  3  of  Exhibit  4,  and  I  would  like  to  read  that,  please. 

MR.  POWELL:  Pardon  me,  sir,  before  you  read  it. 
Doesn’t  that  letter  from  which  you  have  been  reading, 
which  is  a  part  of  this  application,  show  that  at  the  time 
this  application  was  filed  $5,000  covering  50  shares  of  un¬ 
subscribed  stock  were  actuallv  subscribed? 

THE  WITNESS:  I  would  like  to  refer  to  the  third 
line  of  the  so-called  balance  sheet,  capital  stock  pledged 
to  be  sold. 

MR.  POWELL:  Yes,  but  didn’t  you  just  tell  us  that 
it  was  not  pledged? 

COMMISSIONER  DURR :  I  think  we  are  getting  into 
cross  examination. 

AIR.  POWELL :  I  am  sorry. 

THE  WITNESS:  I  would  like  to  clarifv  what 

% 

“pledged”  means.  It  means  in  this  case  I  had  pledged 
myself  to  purchase  it,  but  it  was  not  a  subscription  in 
the  sense  that  the  corporation  had  accepted  it. 

MR.  POWELL:  But  it  is  a  part  of  j’our  balance  sheet 
to  the  Commission? 

THE  WITNESS:  It  is  a  part  of  the  balance  sheet  of 
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the  corporation’s  books  which  was  impossible  to  present 
completely. 

BY  MR.  STOLLEXWERCK : 

Q  Did  you  not  state  that  the  statement  above 

431  indicates  this  was  an  incomplete  statement?  A 
Yes,  sir. 

Q  And  your  explanation  is  that  this  $5,000  entry  here 
refers  to  the  50  shares  of  stock  which  you  had  in  mind 
when  you  wrote  this  letter  of  June  27?  A  Of  pur¬ 
chase.  l~es,  sir. 

Q  Did  you  not  further  state  that  it  was  not  entered 
in  the  application  after  the  entry  with  regard  to  the  pre¬ 
ferred  stock?  A  Yes,  sir. 

Q  And  the  explanation  you  have  given  is  the  reason 
for  that?  A  Since  it  was  revealed  elsewhere  as  to  the 
plans  for  the  50  shares,  it  was  not  entered  at  that  par¬ 
ticular  time  in  that  question. 

Q  Mr.  Thompson,  at  the  time  this  answer  was  made, 
was  there  any  intention  of  concealing  the  fact  that  this 
50  shares  had  been  considered  under  the  conditions  ex¬ 
plained?  A  No,  sir. 

Q  How  do  you  explain  the  omission  of  that  entry  here 
other  than  the  fact  that  it  was  not  considered  at  the  time, 
or  you  overlooked  it,  or  was  it  an  inadvertence?  A  Well, 
my  interpretation  there  was  that  I  had  revealed  the  exist¬ 
ence  of  the  additional  50  shares  and  had  stated  my  in¬ 
tention  to  purchase  it  and  therefore  it  was  not  in- 

432  eluded  as  a  part  of  it. 

Q  So  at  the  time  this  entry  was  made  there 
was  no  mental  reservation  of  any  kind  with  reference  to 
that  50  shares  and  you  did  not  consider  it  at  all.  Is  that 
the  idea  ?  A  That  is  correct,  sir. 

Q  And  the  fact  is  in  relation  to  that  50  shares,  that 
it  appeared  in  the  application  at  another  place?  A  Yes, 
sir. 

Q  Now,  going  down  on  Page  12  under  Subsection  3, 
the  answer  is  given  to  this  question,  “Character  and 
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amount  of  securities  to  be  sold.”  The  answer  is  “none.” 
Is  that  a  correct  answer  as  of  that  date?  A  Yes,  sir. 

Q  Now,  under  Subsection  4,  there  is  the  answer, 
“open  market”  to  the  question  “To  whom  are  the  stock  or 
securities  to  be  sold?”  Will  you  iflease  explain  if  that 
is  the  correct  answer  and  what  you  meant  by  that?  A 
Yes,  sir.  I  meant  by  “open  market,”  residents  within 
the  primary  service  area  of  this  station. 

Q  You  mean  by  that  there  might  be  in  the  future,  look¬ 
ing  at  it  from  that  date,  an  opportunity  to  sell  stock  on 
the  open  market  and  it  would  be  availed  of  if  desirable 
at  any  given  time?  A  Yes,  sir. 

#  *  #  * 

451  J.  Harold  Smith 

m  m  *  • 

Direct  Examination 

•  *  *  • 

453  Q  Mr.  Smith,  will  you  kindly  explain  as  briefly 
as  you  can,  as  a  basis  for  the  explanation  of  the 

454  activities  in  connection  with  the  station,  the  several 
departments  of  activity  that  are  associated  with  the 

station  in  its  broadcasts,  and  how  they  are  interrelated? 
A  Do  I  understand  you  to  mean  by  that  the  different 
phases  of  my  work? 

Q  Your  work  as  a  broadcaster  over  Station  WIBK, 
and  also  the  Southern  Bible  Institute,  as  an  associate 
corporation  in  your  activities,  and  the  Carolina  Watch¬ 
man,  a  publication  in  South  Carolina,  and  the  general 
connection — not  in  detail — of  your  Mexican  station,  so 
that  we  will  get  a  picture  before  the  Commission  of  the 
fourfold  situation.  A  I  began  broadcasting  some  13 
years  ago  and  have  continued  since  that  hour  broadcast¬ 
ing  practically  twice  a  day — on  an  average  of  twice  a 
day.  At  the  birth,  or  when  WIBK  came  on  the  air,  I 
purchased  two  broadcasts  known  as  the  Radio  Bible  Hour, 


38  A 


from  9  to  9:15  a.in.,  and  from  4:30  to  4:45  p.m.  These 
broadcasts  are  sponsored  by  one  of  the  departments,  I 
might  say,  or  agents  of  the  Southern  Bible  Institute, 
known  as  the  Radio  Bible  Hour. 

The  Southern  Bible  Institute  is  a  school  teaching  the 
Word  of  God.  It  has  for  its  purpose  the  teaching  of  the 
Word  through  the  printed  page,  through  preaching  and 
through  a  teaching  ministry.  We  use  for  the  written 
Word  and  the  ministry  of  the  written  Word,  the  Carolina 
Watchman.  We  use  as  the  agent  of  our  teaching  or 
455  preaching  Word  the  radio — the  Radio  Bible  Hour. 

,  It  is  heard  four  times  daily,  9  to  9:15  a.m.,  Monday 
through  Saturday  over  Radio  Station  WIBK  in  Knox¬ 
ville;  4:30  to  4:45,  Monday  through  Saturday  over  Radio 
Station  WIBK,  Knoxville,  Tennessee;  and  we  are  heard 
14  times  a  week  over  Station  XERF. 

Q  Where  is  that  located?  A  It  is  located  in  Via 
Acuna,  Mexico,  just  across  the  border  from  Del  Rio, 
Texas. 

COMMISSIONER  DURR:  Do  both  WIBK  and  the 
Mexican  program  carry  the  same  programs ! 

THE  WITNESS:  No,  sir.  Thev  carrv  the  Radio 
Bible  Hour,  but  do  you  mean  the  same  broadcasts? 

COMMISSIONER  DURR:  Yes,  sir.  Are  they  tran¬ 
scriptions,  or  are  they  different? 

THE  WITNESS:  No.  My  programs  over  WIBK  are 
in  person.  All  my  broadcasts  over  XERF  are  transcrip¬ 
tions. 

COMMISSIONER  DURR:  Are  they  transcriptions  of 
the  same  program  ? 

THE  WITNESS:  No,  sir. 

COMMISSIONER  DURR :  They  are  different  pro¬ 
grams? 

THE  WITNESS:  Yes,  sir.  These  programs  or  these 
broadcasts  are  heard  from  7  to  7:30  a.m.  Eastern  Stand¬ 
ard  Time  and  from  9  to  9 :30  p.m.  Eastern  Standard  Time. 
XERF  is  a  50.000  watt  station,  located  on  the  dial  or  with 
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a  frequency  of  1570.  The  station  is  owned,  con- 

456  trolled,  and  operated  by  Ramon  Bosquez  and  Arthur 
Gonzalez.  Mr.  Bosquez  is  a  businessman  in  Del 

Rio,  Texas,  connected  at  the  time  I  met  him  with  the 
Rio  Bravo  Agency  located  in  Del  Rio,  Texas.  Mr.  Gon¬ 
zalez  is  an  attorney  at  law.  He  had  just  been  dismissed 
out  of  the  United  States  Army  at  the  time  of  my  acquaint¬ 
ance.  The  Radio  Bible  Hour — 

COMMISSIONER  DURR :  Excuse  me.  Does  Gonzalez 
reside  in  Del  Rio,  Texas,  too? 

THE  WITNESS:  Yes,  sir.  The  Radio  Bible  Hour 
has  been  heard  in  the  States  over  different  radio  stations 
for  the  last  13  years.  Originally  the  Radio  Bible  Hour 
sponsored  some  15  full  time  gospel  missionaries,  an 
orphanage  located — would  you  like  to  know  where  those 
missionaries  are?  Would  it  be  interesting?  I  mean, 
would  vou  want  to  know? 

COMMISSIONER  DURR :  Yes,  I  would. 

THE  WITNESS:  The  15  missionaries  that  we  have 
are  under  three  different  missions.  The  West  Indies 
Mission  that  operates  in  Haiti;  the  Blue  Water  Mission 
that  operates  on  the  three  islands  known  as  the  group 
of  islands  Grand  Carman  and  Little  Carman  and  Carman. 
These  islands  are  located  700  miles  from  Tampa,  Florida, 
in  the  Caribbean  Sea.  The  third  mission  is  the  Mission¬ 
ary  Gospel  Union  in  Kansas  City.  Dr.  George  Christian 
Weiss  is  president  of  this  mission. 

Under  these  three  missions  we  sponsor  and  pay  the 
salaries  of  15  missionaries,  located  in  Ecuador,  South 
America;  Colombia,  South  America;  and  Haiti;  the 

457  Cayman  Islands ;  and  Morocco,  North  Africa. 

COMMISSIONER  DURR:  You  sar  the  Radio 
Bible  Hour  pays  them.  Do  you  mean  the  Southern  Bible 
Institute? 

THE  WITNESS:  Yes,  sir.  You  remember  back  in 
my  testimony  I  said  here  that  originally  the  Radio  Bible 
Hour  sponsored  these,  but  since  the  incorporation  of  the 
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Southern  Bible  Institute,  till  of  these  phases  came  under 
and  are  now  operated  under  the  Southern  Bible  Institute. 

COMMISSIONER  DURR:  They  are  financed  by  the 
Southern  Bible  Institute  ? 

THE  WITNESS:  That’s  right,  now,  but  originally 
they  were  supported  by  the  Radio  Bible  Hour.  But  when 
we  incorporated,  we — 

COMMISSIONER  DURR:  You  mean,  by  contribu¬ 
tions  that  were  received  from  the  Radio  Bible  Hour? 

TIIE  WITNESS:  That’s  right,  and  also  at  public 
meetings.  I  mean,  when  I  was  out  at  revival  meetings 
offerings  were  received  and  designated  for  that  purpose. 
On  the  Cayman  Islands  the  Radio  Bible  Hour  sponsored 
and  is  now  sponsoring  by  the  Bible  Institute  a  little  or¬ 
phanage  known  as  Faith  Home.  We  received  permission 
from  the  British  Government  to  use  the  broken  pieces 
of  ships  that  were  washed  on  the  shore  to  build  this 
home,  since  there  was  no  material  and  since  the  war 
was  on.  We  received  that  permission. 

The  Southern  Bible  Institute  took  over  the  pub- 
458  fishing  of  the  Carolina  Watchman  at  the  time  the 
corporation  was  formed.  This  paper  had  been  pub¬ 
lished  since  1940,  in  December  of  that  year,  by  the  Radio 
Bible  Hour.  This  paper  has  never  carried  any  com¬ 
mercial  ads. 

BY  MR.  STOLLENWERCK : 

Q  Mr.  Smith,  do  you  mean  since  it  was  acquired  by — 
A  No,  since  I  purchased  it  in  December  of  1940.  Before 
that  time  the  Carolina  Watchman  was  used  as  a  regular, 
weekly  paper.  When  we  purchased  the  paper  our  pur¬ 
pose  in  purchasing  it  and  in  terming  it  the  Carolina 
Watchman  was  for  the  prestige  we  would  receive  out  of 
this  paper,  since  it  had  been  published  for  over  100  years. 
Before  we  purchased  it  it  was  used  as  only  an  ordinary 
weekly  paper.  Since  purchasing  the  paper  our  one  pur¬ 
pose  has  been  through  the  printed  page  to  teach  the  Word 
of  God. 
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•  •  •  * 

466  Harold  Smith 

*  *  *  * 

Direct  Examination  (Continued) 

467  BY  MR.  STOLLEXWERCK : 

Q  Mr.  Smith,  will  you  explain  briefly  what  was 
the  personal  relationship  of  yourself  to  the  transactions 
that  we  have  been  considering  prior  to  the  organization 
of  the  Southern  Bible  Institute?  Were  you  acting  then 
in  these  various  capacities,  individually,  prior  to  the  or¬ 
ganization  of  that  Institute?  A  Before  the  Institute  was 
formed  into  a  corporation,  we  had  what  was  known  as 
the  Bible  Hour,  Carolina  Watchman,  our  Missionary  Pro¬ 
gram,  and  Taylor  Evangelism,  other  great  revival  meet¬ 
ings,  all  of  them  incorporated  around  my  name  and  under 
the  Radio  Bible  Hour. 

Q  You  are  not  using  the  word  “incorporated”  legally? 
A  No,  sir ;  the  Radio  Bible  Hour  was  never  incorporated, 
and  then  the  Southern  Bible  Institute  was  the  school,  one 
of  the  programs  we  had,  the  Carolina  Watchman,  the  Bible 
Institute,  and  our  Sunday  program.  Is  that  what  you 
mean? 

Q  The  Radio  Bible  Hour,  is  that  an  organization  or 
group  of  individuals?  A  The  Radio  Bible  Hour  was, 
from  the  very  beginning,  our  program  over  BFDC  and 
consisted — of  course,  it  was  billed  around  me  person¬ 
ally,  but  I  had  around  me  a  group  of  co-workers,  girls 
who  sang,  and  young  men  who  helped  us  in  carrying  on 
the  work  that  we  sponsored  under  the  Radio  Bible  Hour. 
Is  that  what  you  mean  by  that? 

Q  And  were  the  financial  commitments  handled 
46S  in  your  name  ?  A  Yes,  sir ;  they  were. 

Q  Prior  to  that  time?  A  Yes,  sir. 

Q  At  the  time  of,  and  subsequent  to  the  incorpora¬ 
tion  of  the  Southern  Bible  Institute,  how  were  the  finan¬ 
cial  matters  then  handled?  A  I  beg  your  pardon? 


Q  How  were  the  financial  matters  handled  after  the  in¬ 
corporation  of  the  Southern  Bible  Institute.  A  They 
have  been  handled  by  that,  since  that  date,  by  the  South¬ 
ern  Bible  Institute. 

Q  That  is,  all  activities  have  been  for  the  benefit  of 
the  Southern  Bible  Institute?  A  That  is  true. 

COMMISSIONER  DURR:  It  is  now  a  corporation? 

THE  WITNESS:  That  is  right,  involving  in  its  cor¬ 
poration  the  Radio  Bible  Hour,  our  missionary  program, 
the  Carolina  Watchman,  and  all  of  our  activities.  In  fact, 
all  of  our  activities  are  now  under  the  supervision  of  the 
trustees. 

COMMISSIONER  DURR :  Is  the  corporation  incorpo¬ 
rated  under  the  laws  of  Tennessee? 

THE  WITNESS:  Yes. 

COMMISSIONER  DURR :  Non-profit  ? 

THE  WITNESS:  Non-profit  welfare  organization; 
yes,  sir. 

•  •  *  • 

470  Q  Prior  to  the  incorporation  of  the  Southern 
Bible  Institute  under  the  laws  of  Tennessee  there 
was  a  Southern  Bible  Institute,  was  there  not?  A  Yes, 
sir. 

Q  Will  you  explain  to  the  Commissioner  just  what  that 
was?  A  The  Southern  Bible  Institute  was  a  part  of 
the  Radio  Bible  Hour  Program  in  its  teaching  ministry. 
We  felt  that  there  was  a  need  in  the  City  of  Knoxville  for 
underprivileged  bible  students.  We  mean  by  “under¬ 
privileged  men,”  men  and  women,  boys  and  girls,  who 
are  not  able  to  go  off  to  some  Bible  school,  that  did  not 
have  the  finance,  and  so  forth,  and  so  on,  to  attend,  so 
we  organized  the  Southern  Bible  Institute  as  a  phase  of 
the  Radio  Bible  Hour  about — well,  this  is  the  fifth  year. 

COMMISSIONER  DURR :  That  was  just  the  name 
you  used  for  your  own  activities,  vour  personal  activities? 

THE  WITNESS :  The  Radio  Bible  Hour. 
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472  BY  MR.  STOLLENWERCK : 

Q  Mr.  Smith,  the  record  shows  that  you  ac¬ 
quired,  is  it  15,000  shares  of  preferred  stock?  A  Yes, 
sir. 

Q  In  the  Independent  Broadcasting  Company?  A 
Yes,  sir. 

Q  Is  it  1,500  or  15,000?  A  1,500  shares;  yes,  sir. 

Q  How  much  a  share?  A  At  $100  a  share — $10  a 
share ;  I  beg  your  pardon. 

Q  Involving  an  investment  of  $15,000?  A  That  is 
right. 

o 

Q  Do  you  recall  about  when  that  took  place?  A  It 
seems  to  me  that  it  was  in  December  of  1946. 

Q  That  was  subsequent  to  the  filing  of  that  original 
application  on  July  1st?  A  Yes,  sir.  I  don’t  remember 
the  exact  date  when  we  did  get  that;  I  mean,  when  I  se¬ 
cured  that  preferred  stock. 

COMMISSIONER  DURR:  I  had  understood  from  Mr. 
Thompson’s  testimony  this  morning  that  this  preferred 
stock  was  15,000  at  a  dollar  a  share. 

MR.  BAKER :  I  might  clear  that  up. 

It  will  be  brought  out  in  testimony,  but  for  ,the  sake 
of  convenience  I  will  explain  it  at  this  time. 

Originally,  the  charter  provided  there  should  be 

473  15,000  shares  of  preferred  stock  with  a  par  value 
of  $1  per  share.  Later,  by  charter  amendment,  the 

par  value  was  increased  to  $10  per  share,  and  the  number 
of  shares  reduced  to  1,500. 

COMMISSIONER  DIHRR :  Was  the  nature  of  the  pre¬ 
ferred  stock  changed  in  any  way  as  rights  changed? 

MR.  BAKER:  It  was  not,  sir.  As  a  matter  of  fact, 
under  the  original  charter,  the  first  stock  was  not  de¬ 
scribed  or  defined,  and  that  was,  by  the  amendment,  neces¬ 
sary. 

COMMISSIONER  DURR :  And  the  preferred  stock  re¬ 
mains  non-voting  stock? 

MR.  BAKER :  It  does,  sir,  definitely. 
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BY  MR.  STOLLEXWERCK : 

Q  How  much  did  you  pay  for  that  stock?  A  I  paid 

$15,000  for  it. 

Q  Can  you  inform  the  Commissioner  of  the  sources 
of  those  funds?  A  Your  Honor,  $8,000  came  from  one 
of  my  brother’s-in-law,  Dewey  B.  Smith,  of  Greenville, 
S.  C.  Seven  thousand  dollars  came  from  another  brother- 
in-law,  Earl  Morgan  of  Greenville,  S.  C. 

Q  That  makes  up  the  total  of  $15,000?  A  That  is 
right. 

Q  You  first  mentioned  acquiring  a  sum  from  Mr. 

Dewev  B.  Smith.  A  Yes,  sir. 

474  Q  What  is  the  evidence  of  that  transaction? 

Was  there  a  note  signed  in  connection  with  it?  A 
Yes,  sir. 

Q  I  have  in  my  hands  a  paper  purporting  to  be  a 
promissory  note  signed  by  J.  Harold  Smith  and  Mrs.  J. 
Harold  Smith,  for  $$,000  payable  to  the  order  of  Mr.  and 
Mrs.  Dewey  B.  Smith.  Is  that  the  original  evidenec  of 
this  $S,000  transaction  with  Mr.  and  Mrs.  Dewey  B. 
Smith?  A  Yes,  sir. 

MR.  POWELL :  Are  you  offering  these? 

MR.  STOLLEXWERCK :  I  am  going  to. 

BY  MR.  STOLLEXWERCK: 

Q  Will  you  please  examine  it  and  see  if  that  is  an 
exact  photostat  of  it?  A  Yes,  sir. 

MR.  STOLLEXWERCK :  Mr.  Commissioner,  we  are 
asking  the  privilege  of  offering  in  evidence,  and  with¬ 
drawing  and  submitting  the  photostat  in  lieu  thereof, 
this  note  I  have  just  described  from  J.  Harold  Smith  and 
Mrs.  J.  Harold  Smith  to  Mr.  and  Mrs.  Dewey  B.  Smith, 
dated  May  28,  1946. 

I  am  asking  that  that  be  identified  as  Exhibit  No.  5. 

COMMISSIOXER  DURR:  It  will  be  so  marked  for 
identification. 

(APPLICANT’S  EXHIBIT  NO.  5  WAS  MARKED 
FOR  IDEXTIFIC  ATION. ) 
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MR.  STOLLEXWERCK:  It  is  offered  in  evidence. 

#  #  *  * 

509  Q  Mr.  Smith,  in  your  financial  statement  I  find 
an  entry,  “No  Liabilities/ ’  At  the  time  that  state¬ 
ment  was  made  you  were  aware,  were  you  not,  of  certain 
papers  on  which  your  name  appeared,  which  purported 
to  be  promissory  notes,  calling  for  payments  at  a  given 
time?  A  Yes,  sir. 

#  *  *  * 

510  COMMISSIONER  DURR:  And  you  received 

these  moneys  without  intention  to  repay  them? 

THE  WITNESS:  Well,  Your  Honor,  I  meant  through 
the  gifts  and  the  sale  of  our  paper  as  they  came  in  through 
the  XREF  programs  to  pay  these  sums  of  money  with 
offerings  raised  in  our  tent  meetings  and  with  gifts  raised 
through  the  head,  “as  gifts  to  come  in.,, 

511  COMMISSIONER  DURR:  You  did  contemplate 

reimbursing  these  parties  for  these  gifts,  or  loans, 

or  whatever  you  may  call  them? 

THE  WITNESS:  With  the  exception  of  Miss  Corrie 
Bramlett,  I  did  intend,  if  the  thing  prospered  and  things 
went  along  well,  I  intended  to  repay  them. 

MR.  POWELL:  In  the  case  of  Miss  Corrie  Bramlett, 
didn’t  you  make  out  a  note  to  her  to  be  repaid  in  the 
case  of  vour  death? 

THE  WITNESS :  Yes,  sir ;  I  did. 

MR.  POWELL :  So  that  would  have  been  against  your 
estate? 

THE  WITNESS :  Yes,  sir.  That  is,  if  she  ever  pro¬ 
ceeded  with  the  procedures  and  collected. 

COMMISSIONER  DURR:  Some  of  these  notes  are 
marked  “Satisfied/’  Dewey  B.  Smith,  Earl  Morgan,  and, 
I  believe,  Rubv  Flovd. 

THE  WITNESS :  That  is  right. 

COMMISSIONER  DURR:  Were  those  satisfied  by 
payment,  or  were  they  satisfied  by  the  execution  of  due 
notes  in  the  name  of  the  Southern  Bible  Institute  ? 
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THE  WITNESS:  I  believe  some  of  those  old,  original 
notes  were  satisfied  by  new  notes  and  others  were  satisfied 
by  payments.  They  have  been  paid. 

The  note  from  Miss  Ruby  Floyd  has  been  paid.  The 
note  to  Frances  Smith  has  been  paid,  the  note  to  Dewey 
B.  Smith  has  been  paid,  and  the  note  to  Earl  Morgan 
has  been  paid,  and  the  note  to  J.  A.  Roper  has  been  paid. 

*  •  *  * 

591  </.  Harold  Smith 

•  *  *  * 


Direct  Examination 

•  •  •  * 

610  BY  MR.  BAKER : 

Q  Mr.  Smith,  I  notice  in  glancing  through  this 
agreement — the  agreement  executed  on  February  20,  1947 
— that  certain  provisions  are  contained  in  there  which 
state  that  in  the  event  the  station  should  be  destroyed  by 
fire  or  act  of  God,  against  which  contingencies  insurance 
is  to  be  carried,  you  will  have  the  right  to  receive 

611  one-third  of  the  insurance  proceeds.  Why  was  that 
clause  inserted,  sir?  A  That  was  inserted  upon 

the  insistence  of  Mr.  James  H.  Price,  our  attorney  in 
Greenville  who  was  at  that  time  handling  all  of  our  con¬ 
tracts. 

Q  What  was  your  understanding  of  the  reason  for  the 
insertion  of  that  clause?  A  Mr.  Price,  when  I  contacted 
him  over  the  telephone  from  Del  Rio  said,  “Preacher, 
do  you  realize  that  this  involves  a  sum  of  $100,000,  and 
has  it  ever  dawned  upon  you  that  if  that  station  were 
to  burn  or  be  swept  away  with  a  tornado,  where  would 
you  be  left?”  That  was  the  first  time  I  had  ever  thought 
of  that  so  of  course  I  brought  it  up  then  to  Mr.  Gonzalez 
and  Mr.  Bosquez  and  learned  at  that  time  that  the  station 
was  insured  for  $300,000. 

Q  Then  the  understanding  which  you  had  for  the  in- 
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sertion  of  that  clause  was  to  protect  your  $100,000,  or  at 
least  $S5,000  of  it — I  believe  the  agreement  recites  $85,000 
purchase  at  the  time — to  protect  that  sum  of  money  which 
you  had  paid  to  these  two  gentlemen.  A  Yes,  sir,  that 
is  it. 

Q  You  had  paid  that  money  for  the  purchase  of  radio 
time?  A  Yes,  sir. 

Q  Was  it  your  thought  in  paying  that  money  that  your 
programs  would  be  allowed  to  continue  and  would  con¬ 
tinue  for  the  period  of  several  years  over  that  sta- 

612  tion  ?  A  For  the  life  of  the  concession. 

Q  That  concession,  according  to  your  under¬ 
standing,  is  twenty  years  ?  A  Yes,  sir. 

Q  Therefore,  was  it  your  thought  that  in  the  event 
of  fire  you  would  lose  the  money  you  had  paid  them  for 
the  purchase  of  that  time  ?  A  Yes,  sir. 

Q  Therefore  you  desired  to  be  protected?  A  Yes, 
sir. 

Q  I  notice  in  the  contract  another  clause  which  ap¬ 
pears,  which  says  that  in  the  event  Mr.  Gonzalez  and  Mr. 
Bosquez  should  desire  to  sell  the  station,  that  you  will 
have  the  right  to  veto  any  sale  unless  you  agree  to  it.  Is 
that  true  ?  A  That  is  true. 

Q  Why  was  that  clause  inserted  in  the  contract?  A 
At  the  same  time  Mr.  Price  said,  “Preacher,  there  has 
been  a  lot  of  embarrassing  situations  on  the  border  and 
I  don’t  want  to  you  take  it.”  He  said  “What  if  Gon¬ 
zalez  and  Bosquez  were  to  suddenly  decide  to  sell  this 
station  and  the  new  parties  coming  into  possession  of  the 
station  didn’t  know  you?”  For  example,  I  will  use  the 
very  words  Mr.  Price  used.  He  said,  “Suppose  your  case 
should  be  like  Joseph’s.  There  was  a  time  when  Joseph 
was  a  friend  of  Pharaoh  and  kept  the  country  of 

613  Egypt  alive.  But  400  years  later,  when  the  children 
of  Israel  were  made  slaves,  the  Bible  says  that  the 

Pharaoh  on  the  throne  knew  not  Joseph.”  He  said,  “Sup¬ 
pose  that  they  would  sell  this  station  to  some  party  or 
parties  that  didn’t  know  J.  Harold  Smith  and  didn’t  know 
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the  contract.  You  would  be  thrown  into  a  hearing  or  a 
lawsuit  in  Mexico  City  or  at  Via.  Acuna  and  how  many 
eases  have  ever  been  won  over  there,”  he  said.  He  said, 
“I  will  not  submit  and  I  will  not  go  another  dollar  fur¬ 
ther  with  my  approval  until  you  are  protected.” 

Q  So,  was  it  your  thought  that  these  two  gentlemen 
might  have  a  change  of  heart,  that  is,  Gonzalez  and 
Bosquez,  and  attempt  to  defraud  you  by  selling  the  sta¬ 
tion  to  a  third  party,  that  being  a  collusive  one,  by  which 
the  parties  would  not  be  bound  by  your  agreement.  A 
Y^s,  sir.  Alight  1  say  this  further  for  the  record,  that  I 
don’t  want  you  to  get  the  idea  that  I  mistrust  or  don’t 
have  faith  in  Mr.  Gonzalez  or  Mr.  Bosquez.  I  do.  This 
was  a  matter  of  protection  lest  some  other  party  come  in. 

Q  "What  was  your  understanding  as  to  what  you  had 
purchased  by  paying  the  sum  of  $$5,000?  A  My  under¬ 
standing  was  that  I  was  to  receive  two  broadcasts  daily 
over  XERF,  the  morning  program  from  6  to  6:30  a.m. 
Central  Standard  Time  and  the  evening  broadcast  from 
S  to  8:30  Central  Standard  Time.  Those  programs  I  was 
to  have  as  long  as  the  station  was  on  the  air. 

614  Q  TVas  it  your  understanding  you  were  buying 
stock,  or  an  interest  in  the  station?  A  No,  sir. 

Never. 

Q  AYas  it  your  understanding  you  were  to  be  respon¬ 
sible  for  the  policies  of  the  station?  A  No,  sir,  never. 

Q  AYas  it  your  understanding  that  you  were  purchas¬ 
ing  any  control  over  the  station  ?  A  No,  sir. 

Q  Or  its  activites?  A  No,  sir. 

•  •  •  • 

631  Roger  C.  Peace 

•  *  *  • 

Direct  Examination 

632  BY  MR.  POAYELL : 

Q  Sir,  would  you  state  for  the  record  your  name 
and  address?  A  My  name  is  Roger  C.  Peace,  from 
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Greenville,  South  Carolina. 

Q  Your  occupation,  sir.  A  I  am  the  president  of  the 
Greenville-Piedmont  Company  publishing  two  newspapers 
and  licensee  of  radio  station  WFBC. 

Q  I  believe  you  were  at  one  tune  United  States  Sena¬ 
tor?  A  Yes,  sir.  I  served  a  term  in  1941  by  appoint¬ 
ment. 

Q  How  long  have  you  lived  in  Greenville  ?  A  All  my 
life. 

Q  Do  you  know  Mr.  J.  Harold  Smith?  A  Yes,  sir. 

Q  Have  you  had  occasion  to  have  business  dealings 
with  Mr.  Smith?  A  Yes,  sir. 

Q  Would  you  be  good  enough  to  describe  for  the  Com¬ 
missioner  your  relationship  with  Mr.  Smith?  A  I  will 
have  to  refer  to  some  records  that  I  had  because  I  may 
not  recall  evervthing  to  my  mind. 

We  began  the  operation  of  our  radio  station  in  May 
of  1933.  In  December  of  1936,  we  sold  time  to  Mr.  Smith 
for  an  average  of  20  daytime  programs  per  month,  30 
minutes  each,  for  the  time  extending  until  February  27, 
1938. 

633  Q  Did  you  ever  have  occasion  to  speak  with 
Mr.  Smith?  A  I  don’t  recall  that  I  ever  had  any 
conversation  with  Mr.  Smith. 

Q  How  long  did  Mr.  Smith  stay  on  the  air?  A  From 
December,  1936,  until  February,  193S. 

Q  What  was  the  occasion  of  his  no  longer  broadcast¬ 
ing  with  your  station?  A  We  terminated  the  relation¬ 
ship. 

Q  What  were  the  circumstances?  A  The  circum¬ 
stances  were  varied.  When  we  began  operation  of  our 
station  we  did  not  think  that  it  was  anything  unethical 
or  could  be  anything  wrong  about  selling  time  for  religious 
purposes. 

Mr.  Smith  came  to  our  station  and  he  solicited  contri¬ 
butions  over  the  air  and  there  came  a  time  when  we 
thought  that  that  was  wrong,  not  only  affecting  Mr. 


Smith,  but  other  religious  people  to  whom  we  sold  time 
and  so  we  adopted  a  policy  effective  February  27,  1938, 
that  from  that  day  forward  we  would  never  again  sell 
time  for  religious  purposes,  we  would  give  it  away. 

Q  Did  lie  attack  other  groups  and  individuals  over  the 
ahk7  A  Yes,  sir.  He  did  that  repeatedly. 

Q  Will  you  elaborate  on  that,  please?  A  That 
634  is  a  very  difficult  thing  to  elaborate  upon.  We  had 
many  pastors  of  various  congregations,  particu¬ 
lar^  in  our  textile  and  our  urban  communities,  would 
come  to  us  and  say  that  he  was  disturbing  the  relation¬ 
ship  between  the  ministers  and  their  congregations. 

Q  What  were  the  nature  of  these  broadcasts  by  Mr. 
Smith?  A  The  nature  of  them  was,  of  course,  evan¬ 
gelical.  I  think  that  is  a  good  word  to  describe,  it,  highly 
emotional. 

Q  Were  they  intemperate?  A  I  would  certainly  de¬ 
scribe  them  as  such. 

Q  Did  he  denounce  specific  creeds?  A  I  do  not  know 
that  he  did  directly,  but  the  innuendo  was  certainly  appar¬ 
ent  to  me. 

Q  Did  he  ever  threaten  reprisals  against  your  sta¬ 
tion?  A  I  do  not  think  so,  until  we  took  him  off  the 
air. 

Q  And  then  what  happened?  A  We  feared  that  he 
would  use  reprisals  and  be  vituperative,  and  so  we  gave 
him  no  advance  notice.  On  Februarv  27th  we  told  him 

0 

that  he  was  no  longer  to  appear  on  our  station. 

!  The  following  Sunday,  or  very  shortly  thereafter — he 
has  a  church  of  his  own,  a  building,  called  the  Gospel 
Tabernacle.  He  got  word  to  people  who  came  there  often 
that  he  was  going  to  make,  devote  the  service  that  particu¬ 
lar  Sunday  to  us,  which  he  did,  and  he  asked  all  the 
people  there  to  agree  that  they  would  no  longer  sub- 
63')  scribe  to  our  newspapers,  nor  would  they  patronize 
anybody  who  advertised  over  the  radio  station  of 
WFBC. 
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Q  Did  that  result  in  an  economic  loss  to  you?  A  On 
the  Sunday  before  that  happened  we  had  49,892  sub¬ 
scribers  to  our  two  newspapers.  Our  average  in  March 
was  a  loss  of  2,200;  April,  2,300;  May,  3,400;  June,  3,100; 
July,  2,600;  and  August,  700.  It  was  six  months  before 
we  regained  what  we  lost. 

Q  And,  of  course,  that  cost  you  commensurately  a 
loss —  A  (Interposing)  Our  estimate  is  it  cost  us  in 
circulation  revenue  $10,015. 

Q  And  was,  I  take  it,  because  an  active  boycott  of 
your  paper  was  urged  by  Mr.  Smith?  A  Correct,  sir. 

Q  I  have  a  letter  which  you  may  recall  writing  to  me, 
sir.  A  Yes,  sir. 

Q  I  quote  from  it,  “He  was  particularly  vocal  in  his 
denunciation  of  certain  other  creeds,  largely  a  minority 
in  this  area.” 

COMMISSIONER  DURR:  You  are  reading  from  a 
letter  from  Mr.  Peace? 

MR.  POWELL:  Yes,  from  Mr.  Peace  to  the  Commis¬ 
sion. 

MR.  BAKER :  We  might  have  it  identified. 

MR.  POWELL :  I  am  going  to  offer  it  in  evi¬ 
dence. 

636  COMMISSIONER  DURR:  You  might  identify 
it  for  the  record  at  this  time. 

MR.  POWELL:  This  is  a  letter  from  Roger  Peace  to 
Mr.  T.  J.  Slowie,  dated  October  4, 1947. 

BY  MR.  POWELL : 

Q  Which  letter  you  did  write  to  the  Commission?  A 
Tn  response  to  your  request. 

Q  Referring  now  to  this  letter,  you  state  “he  was  par¬ 
ticularly  vocal  in  his  denunciation  of  certain  other  creeds, 
largely  in  the  minority  in  this  area.”  Do  you  recall  that? 
A  I  recall  one  particularly,  that  is  the  Federal  Council 
of  Churches.  I  don’t  remember  the  name  of  it,  and  the 
Catholic  denomination. 
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Q  Specific  attacks  were  made  on  the  Catholic  Church? 
A  That  is  my  recollection,  sir. 

COMMISSIONER  DURR:  Can  you  recall  specifically 
the  nature  of  those  attacks  ? 

THE  WITNESS:  As  a  matter  of  fact,  I  cannot  recall 
anything  except  the  unrest  that  was  created  by  the  at¬ 
tacks. 

BY  MR.  POWELL: 

Q  Did  you  receive  complaints  as  a  result  of  these 
broadcasts?  A  We  received  many  complaints,  particu¬ 
larly  from  the  ministers  of  the  established  churches. 

Q  Are  you  familiar,  sir,  with  the  Balentine 

637  Packing  Company?  A  Yes,  sir. 

Q  What  is  the  Balentine  Packing  Company? 
A  The  Balentine  Packing  Company  is  an  institution 
founded  by  people  who  were  born  and  reared  in  Green¬ 
ville,  and  have  a  very  fine  concern  created  there,  in  the 
processing  and  packaging  of  meats. 

Q  Of  meats?  A  Yes. 

D  Did  the  Balentine  Packing  Company  ever  have  a 
program  over  your  station?  A  Yes,  they  have  a  hill¬ 
billy  program  which  was  adjacent  to  Mr.  Smith’s  pro¬ 
gram. 

Q  Did  Mr.  Smith  take  any  action  with  respect  to  the 
Balentine  Company?  A  Y'es,  sir.  Mr.  Smith  did  not 
like  the  Balentine  program,  presumably  because  it  was 
a  hill-billy  show,  and  he  attacked  the  Balentine  Packing 
Company  and  did  them  a  great  deal  of  damage  in  the 
selling  of  their  products. 

Q  Did  it  cause  the  loss  of  anv  monev  to  the  Balentine 
Company? 

MR.  BAKER :  I  am  wondering  if  this  witness  is  com¬ 
petent  to  testify. 

MR.  POWELL :  I  quote  from  this  letter. 

COMMISSIONER  DURR :  It  is  still  a  ques- 

638  tion,  does  Mr.  Peace  know  that  of  his  own  knowl¬ 
edge. 
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THE  WITNESS:  It  would  be  hearsay.  All  I  can 
say  is  what  they  told  me. 

COMMISSIONER  DURR:  If  it  is  hearsay,  we  will 
exclude  it. 

BY  MR.  POWELL : 

Q  But  an  active  boycott  was  instituted  by  Mr.  Smith 
against  that  company?  A  Correct. 

Q  Over  your  station?  A  Yes. 

Q  Did  the  trucks  of  the  Balentine  Company  have  any 
difficulty  in  delivering  their  products?  A  In  some  com¬ 
munities  they  would  not  let  the  Balentine  trucks  come  in. 

COMMISSIONER  DURR:  Who  would  not  let  them 
in? 

TIIE  WITNESS:  The  people  who  lived  in  these  com¬ 
munities.  I  must  explain  that. 

What  I  mean  is  this:  The  company  had  such  a  bad 
name  by  reason  of  Mr.  Smith,  that  when  the  trucks  would 
go  into  these  communities  people  would  gather  around 
the  trucks  and  the  salesmen  would  not  deliver  the  prod¬ 
ucts. 

COMMISSIONER  DURR :  lrou  are  referring,  then, 
to  private  individuals  and  not  to  officials  ? 

THE  WITNESS:  No,  sir;  I  am  referring  to  the  de¬ 
livery  people  of  the  trucks. 

639  COMMISSIONER  DURR:  I  mean  the  people 
who  gathered  around  the  trucks.  Were  they  there 
by  action  of  the  police,  local  authorities,  or  private  citi¬ 
zens? 

THE  WITNESS:  No.  Private  citizens. 

BY  MR.  POWELL: 

Q  It  was  generally  understood  that  that  was  the  re¬ 
sult  of  Mr.  J.  Harold  Smith’s  broadcasts  over  the  air, 
resulting  in  such  action?  A  Yes,  certainly  the  officials 
of  the  company  interpreted  it  as  that. 

•  •  •  • 

COMMISSIONER  DURR:  Were  the  attacks  against 
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the  Balentine  Packing  Company,  to  which  you  referred, 
made  over  the  radio  station  ? 

THE  WITNESS:  Mr.  Commissioner,  I  cannot  say 
that  positively.  I  know  this  that  Mr.  Smith,  in  his  church, 
went  a  whole  lot  further  than  he  did  over  the  air.  He 
gathered  his  audience  through  his  radio  connections  and 
the  people  at  the  church — the  net  result  was  that  this 
company  was  penalized. 

BY  MR.  POWELL: 

Q  Mr.  Smith,  I  understand,  later  apologized  to  you? 
A  That  is  correct. 

Q  The  fact  still  remains  that  he  did  undertake  the  boy¬ 
cott  of  the  Balentine  Company  products?  A  Yes,  and 
they  were  so  unhappy  that  they  canceled  their  time 
on  the  air  because  they  did  ;not  want  to  suffer 
641  further  embarrassment. 

Q  At  the  hands  of  Mr.  Smith?  A  That  is 

right. 

C 

Q  And  that  program  had  been  going  on  on  your 
station  how  long?  A  Certainly  for  a  long  time.  Al¬ 
most  from  the  very  beginning. 

•  •  •  • 

644  Q  Have  you  talked  with  a  number  of  people 
concerning  Mr.  J.  Harold  Smith?  A  A  number 
of  people  talked  to  me. 

Q  Talked  to  you?  A  That  is  right,  sir. 

Q  As  a  result  of  those  talks,  have  you  acquired  knowl¬ 
edge  of  the  reputation  of  Mr.  J.  Harold  Smith?  A 
That  is  right. 

Q  What  would  you  say,  sir,  that  reputation  is?  A 
Well,  certainly  in  the  community  he  created  a  great  deal 
of  dissension  and  unrest,  and  he  was  a  disturbing  ele¬ 
ment  among  the  old  churches  in  the  community. 

Q  Did  he  indulge  in  villification?  A  I  could  not 
say  that  positively,  because  I  listened  to  him  very  sel¬ 
dom,  but  he  must  have. 
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Q  Is  that  a  part  of  his  reputation?  A  Yes,  sir. 

Q  Is  a  part  of  his  reputation  recklessness  in  speech? 
A  I  certainly  think  so. 

Q  Is  a  part  of  his  reputation  attacking  anyone  with 
whom  he  does  not  agree?  A  Well,  I  don’t  think  specifi¬ 
cally,  but  rather  by  inuendo. 

Q  Is  his  reputation  in  the  community  one  for  a  repu¬ 
tation  of  one  who  acts  in  the  best  interests  of  the 

645  community  and  as  a  constructive  source  for  good? 
A  Certainly  if  we  had  thought  that  we  would  not 

have  adopted  the  policy  we  did,  taking  him  off  the  air. 

Q  I  take  it  that  his  reputation,  then,  is  that  of  not 
being  a  constructive  force  for  good  in  the  community? 
A  It  is  certainly  calculated  to  inspire  disharmony. 
MR.  BAKER:  I  did  not  get  the  last  words. 

THE  WITNESS:  Calculated  to  inspire  disharmony. 

*  *  •  * 

646  Cross  Examination 

BY  MR.  STOLLENWERCK: 

Q  Mr.  Peace,  what  did  you  state  in  regard  to  the 

policy  in  relation  to  religious  broadcasts  after  Mr.  Smith 

terminated  his  connection  with  vour  station?  A  Here 

% 

is  our  policy:  We  were  left  with  a  problem  of  relations 
to  religious  broadcasts.  We  decided  that  no  one  should 
have  a  monopoly  on  a  particular  tenet  or  dogma  or  ec¬ 
clesiastical  interpretation,  so  rather  than  sell  time  for 
religious  broadcasts  we  adopted  what  we  thought  was  a 
liberal  policy  of  unpaid  religious  broadcasts.  This  pol¬ 
icy  has  been  followed  from  that  time  until  now. 

We  give  a  certain  period  every  day  to  the  broadcasting 
of  religion,  which  is  allocated  by  a  commmittee  of  the 
Ministers  Association.  That  is  a  rotating  committee, 
appointed,  I  believe,  either  monthly  or  quarterly,  so  that 
there  is  no  one  particular  denomination  which  can  pre¬ 
vail. 
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In  addition  to  these  daily  programs,  which  are  put  on 
bv  the  Ministers  Association,  we  have  on  the  net- 
647  work  the  Catholic  Hour,  the  Presbyterian  Hour, 
the  Baptist  Hour,  and  the  Episcopal  Hour,  giving 
each  one  half  an  hour,  13  weeks  every  year. 

Then,  we  also  alternated  between  the  Baptist,  Presby¬ 
terian,  Methodist,  and  Episcopalian  churches  in  the 
broadcasting,  free  of  charge,  of  the  Sunday  morning  serv¬ 
ices.  All  told,  we  donate  three  hours  and  35  minutes 
weekly  to  religious  programs.  We  divide  them  as  best 
we  can  among  the  various  faiths. 

Q  Mr.  Peace,  you  say  that  there  is  no  money  accepted 

for  anv  of  these  broadcasts?  A  Absolutelv  none. 

•  * 

Q  Would  you  refuse  to  accept  money  from  any  minis¬ 
ter  who  comes  and  asks  you  to  let  him  broadcast?  A 
Yes,  sir;  we  do,  I  should  say,  on  an  average  of  at  least 
once  a  month. 

Q  Have  you  had  requests  from  a  number  of  minis¬ 
ters  ?  A  Many. 

Q  Many?  A  A  great  many,  yes. 

Q  And  you  have  an  uncried  policy  that  you  sell  no 
time  for  religious  purposes?  A  That  is  correct.  When 
we  have  requests,  we  refer  the  person  who  is  requesting 
it  to  the  committee  in  existence  at  that  time,  and  whoever 
the  committee  puts  on  is  all  right  with  us.  We  have  no 
censorship. 

•  •  •  • 

653  Q  Mr.  Peace,  at  the  time  of  this  alleged  boycott 
of  the  Balentine  program,  was  an  election  on  or 

any  public  issue  being  considered  which  would  have  been 
the  basis  for  the  attitude  of  people  toward  it? 

MR.  POWELL:  I  object  to  that  question  until  I  know 
where  he  is  going  with  it. 

COMMISSIONER  DURR :  What  is  the  purpose 

654  of  the  question,  Mr.  Stollenwerck? 

MR.  STOLLENWERCK:  The  purpose  of  the 
question  is  to  bring  out  the  fact  that  at  the  time  Mr. 
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Smith  was  relieved  of  his  connection  by  the  station  there 
was  a  vote  to  come  up  in  connection  with  the  pros  and 
the  cons  on  the  liquor  question,  and  it  is  our  position  that 
such  a  tense  situation  had  a  bearing  on  the  attitude  of 
people,  and  that  if  Mr.  Smith  was  on  one  side  or  the 
other  naturally  he  was  hopeful,  in  relation  to  one  side, 
he  could  very  readily  obtain,  and  probably  so,  assist¬ 
ance  from  that  particular  side  in  any  policy  that  he  was 
willing  to  be  in  favor  of. 

COMMISSIONER  DURR:  Do  you  propose  to  show 
that  the  Balentine  Packing  Company  and  Mr.  Smith  were 
on  opposing  sides  of  a  political  question? 

MR.  STOLLENWERCK:  It  is  our  purpose  to  show 
that  Mr.  Peace’s  newspaper  was  pronounced  on  the  liquor 
side  at  a  tense  time  in  the  history  of  the  State  or  the 
countv,  and  that  Mr.  Smith  was  definitelv  opposed  to  it. 

COMMISSIONER  DURR:  What  bearing  does  that 
have  on  the  Balentine  Packing  Company? 

MR.  STOLLENWERCK :  I  don’t  know  from  what  Mr. 
Peace  savs  that  there  is  anvthing  verv  definite  about  the 
Balentine  Packing  Company  except  the  public’s  reaction 
against  it  reduced  its  income. 

We  take  it  that  it  is  rather  far-fetched  to  say 
655  that  Mr.  Smith  was  personally  responsible,  at  a 
time  when  there  was  a  tense  feeling  over  a  public 

issue. 

COMMISSIONER  DURR:  I  don’t  see  that  that  would 
be  relevant  when  we  don’t  know  whether  the  Balentine 
Packing  Company  took  any  position  one  way  or  another 
over  a  political  issue  involved. 

MR.  STOLLENWERCK:  We  are  not  limiting  it  to 
the  Balentine  Packing  Company,  but  to  the  general  con¬ 
clusion  that  Mr.  Peace  draws  to  the  prejudice  of  Mr. 
Smith. 

MR.  POWELL:  It  wasn’t  a  general  conclusion. 

MR.  STOLLENWERCK:  He  is  coming  here  as  a 
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witness  against  Mr.  Smith,  and  lie  states,  as  one  element 
in  his  conclusion,  that  Mr.  Smith  has  a  bad  reputation. 

COMMISSIONER  DURR:  You  may  show,  if  you  want 
to,  that  Mr.  Peace  and  Mr.  Smith  were  on  opposite  sides 
of  that  question,  and  we  will  see  what  bearing  that  has 
on  Mr.  Balentine  or  the  falling  off  in  income  of  the 
Balentine  Packing  Company. 

MR.  STOLLENWERCK:  I  did  not  intend  to  limit 
my  question,  that  Mr.  Peace  is  responsible  for  reducing 
the  business  of  anything  that  he  might  oppose. 

BY  MR.  STOLLENWERCK : 

Q  At  the  time  this  took  place  there  was  an  election 
pending,  was  there  not?  A  Not  to  my  knowledge.  I 
do  not  recall. 

Q  You  don’t  know  that,  what  the  condition  was? 
656  A  No,  I  do  not.  I  know  there  was  a  referendum 
on  in  South  Carolina  a  number  of  years  ago,  but 
what  vear  it  was  I  do  not  remember. 

Q  Mr.  Peace,  do  you  know,  as  a  matter  of  fact,  that 
your  brother  Charles,  before  Mr.  Smith  was  taken  off  the 
air,  came  to  Mr.  Smith  and  asked  him  not  to  say  anything 
more  about  liquor? 

MR.  POWELL:  I  object  to  that  question.  I  don’t  see 
that  it  has  any  relevancy  in  this  hearing.  This  is  the 
second  time  that  we  have  had  tried  to  inject  into  this 
hearing  local  politics. 

COMMISSIONER  DURR:  Objection  sustained. 

MR.  STOLLENWERCK:  Mr.  Commissioner,  the  rea¬ 
son  for  this  line  of  questioning,  in  our  opinion,  is  justi¬ 
fied  in  that  the  reaction  of  the  community  in  times  of  at¬ 
tempts  on  social  problems  is,  by  this  gentleman,  attributed 
sblely  to  Mr.  Smith,  and  we  take  it  that  it  is  quite  proper 
to  show  the  setting  in  which  Mr.  Smith  and  his  activities 
were  placed  at  the  time. 

COMMISSIONER  DURR:  Mr.  Peace  says  that  he 
does  not  recall  when  this  referendum  or  prohibition  took 
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place.  If  you  have  some  other  witness  that  can  tell  when 
the  referendum  took  place,  and  offer  other  witnesses  to 
show  that  the  position  taken — that  this  referendum  did 
take  place  at  the  time,  or  about  the  time  when  Reverend 
Smith’s  contract  was  terminated,  and  that  that  had 
657  a  bearing  on  the  attitude  taken  by  Mr.  Peace’s 
newspapers,  had  a  bearing  upon  the  subscriptions 
to  that  paper,  you  may  offer  that  testimony,  but  Mr. 
Peace  says  he  does  not  know  or  recall,  himself,  when  this 
referendum  took  place. 

•  •  •  • 

661  Redirect  Examination 
BY  MR.  POWELL: 

Q  Did  you  ever  attempt  to  control  what  Mr.  Smith 
had  to  say  over  the  air?  A  No,  sir. 

Q  You  had  no  thought  of  that?  A  No,  sir. 

Q  Are  you  aware  as  a  licensee  of  a  station  of  any 
law  that  requires  you  to  sell  religious  time?  A  No,  sir. 

Q  As  I  understand  it,  the  Balentine  Company  left 
your  station  rather  than  be  subject  to  further  defamation 
by  Mr.  Smith?  A  Embarrassment. 

Q  Embarrassment?  A  Yes. 

Q  Have  you  received  comments  from  the  Ministerial 
Association  regarding  Mr.  Smith?  A  Not  from  the 
Ministerial  Association  but  from  various  individual  min¬ 
isters.  The  idea  of  having  the  religious  time  handled  by 
the  Ministerial  Association  was  our  own  idea  and  not 
the  idea  of  anv  ministers  of  the  Association. 

662  Q  There  were  four  other  ministers,  were  there 
not,  sir.  Does  that  include  Mr.  Smith?  A  There 

were  four  commercial  religious  programs  at  that  time, 
I  think. 

Q  That  is  all  right,  sir.  You  need  not  list  them.  I 
just  want  to  know,  was  it  the  activity  of  Mr.  Smith  that 
brought  to  a  head  your  decision  ?  A  Yes,  sir. 
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*  •  •  • 

671  Walter  J.  Brown 

*  *  *  * 

672  Direct  Examination 
BY  MR.  POWELL: 

Q  Will  you  please,  sir,  state  your  name  and  address? 
A  Walter  J.  Brown,  Spartansburg,  S.  C. 

Q  What  is  your  occupation,  Mr.  Brown?  A  Radio 
station  manager. 

Q  What  station  is  that?  A  At  present,  WORD. 

Q  Were  you  ever  with  Station  WSPA?  A  Yes, 
until  a  few  weeks  ago,  August,  to  be  exact,  I  was  vice- 
president  and  general  manager  of  the  Spartanburg  Ad¬ 
vertising  Company,  the  licensee. 

Q  They  are  both  in  Spartanburg?  A  Yes. 

•  •  #  • 

Q  Did  Mr.  J.  Harold  Smith  ever  appear  on 

673  Stations  WORD  or  WSPA?  A  He  never  used 
the  facilties  of  WORD.  When  I  took  over,  when 

the  Spartanburg  Advertising  Company  took  over  WSPA 
in  June,  1940,  when  we  took  over  the  station  Mr.  Smith 
was  then  conducting  a  religious  program  over  WSPA. 

Q  How  long  did  Mr.  Smith  stay  on  WSPA?  A  Until 
December  12,  I  believe.  It  was  the  early  part  of  De¬ 
cember. 

Q  What  were  the  nature  of  your  relations  with  Mr. 
Smith  when  he  was  broadcasting  over  Station  WSPA? 
A  I  think  I  should  give  a  little  background  at  this 
point.  When  we  took  over  the  station  it  was  only  a  day¬ 
time  station,  1000  watts.  It  had  been  run  by  Mr.  Virgil 
Evans,  the  late  Mr.  Virgil  Evans,  and  he  had  no  policy 
with  reference  or  against  religious  programs. 

COMMISSIONER  DURR:  No  relation  with  religious 
programs  ? 
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THE  WITNESS:  Yes.  As  I  recall,  the  revenue,  when 
we  took  over,  was  around  $3,000  a  month,  of  which  about 
$1,000  or  one-third  of  it  came  from  these  commercial  re¬ 
ligious  programs.  There  was  not  only  Mr.  Smith  but 
there  were  many  others  on  there.  I  would  say  a  half 
dozen,  perhaps. 

It  was  quite  obvious  to  me  in  building  this  station 
that  it  would  be  necessary  to  clean  up  that  situation. 
The  first  step  in  that  direction  was  to  invoke  a  restric¬ 
tion  against  the  solicitation  of  funds  and  that  began  my 
contact  with  Mr.  Smith. 

674  BY  MB.  POWELL: 

Q  How  did  that  contact  develop?  A  Well,  he 
protested  our  policy — 

COMMISSIONER  DURR:  lY>ur  policy  at  that  time 
was  not  against  these  religious  programs  but  merely  the 
solicitation  of  funds  ? 

THE  WITNESS:  That  was  the  policy  at  that  time. 
Naturally,  when  you  sought  the  solicitation  of  funds  and 
you  cut  the  money  off  and  so  he  did  not  like  that.  That 
vras  understandable,  and  he  began  abusing.  About  this 
time — I  took  over  in  June,  and  this  developed  during  the 
fall  months — he  began  abusing  the  management  of  the 
station. 

BY  MR.  POWELL: 

Q  Over  the  air?  A  Over  the  air. 

Q  By  “abuse,”  what  do  you  mean,  sir?  A  This  has 
been,  you  understand,  about  seven  years  ago. 

Q  To  the  best  of  your  knowledge?  A  Yes.  Some 
of  the  things  were  amusing  as  well  as  abusive,  but  I 
remember  one  particular  thing  he  said  which  amused  me, 
it  was  that  the  devil  had  moved  into  this  radio  station 
from  Washington  and  to  be  on  the  watch  out. 

COMMISSIONER  DURR :  Had  he? 

THE  WITNESS:  Well,  that  is  the  way  he  put  it. 

His  whole  attitude  there  was  one  of  abuse 

675  against  the  new  management  for  this  policy  and  I 
had  talks  with  him  and  warned  him  that  if  he 
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continued  that  kind  of  talk  that  we  would  be  compelled 
to  take  him  oft  of  the  air. 

I  might  say  that  I  was  personally  opposed  in  the  very 
beginning  against  this  type  of  program,  but  we  were  con¬ 
fronted  with  a  situation  that  where  you  have  a  half  dozen 
preachers  on  the  air  in  this  particular  section  of  ours, 
it  does  create  a  problem  to  change  the  policy  overnight, 
but  it  was  my  objective  from  the  very  beginning  to  work 
out  of  this  situation  in  which  I  found  the  station. 

Finally,  after  these  discussions  went  along  between 
Mr.  Smith  and  myself,  he  became  more  vituperative  in 
his  talk  about  the  managements,  and  that  he  would  expose 
the  true  manager,  indicating  that  there  "were  such  things 
as  hidden  ownership  in  the  station. 

Who  was  the  true  manager?  A  I  was  the  true 
manager  and  the  ownership — he  indicated  he  would  tell 
who  the  true  owners  of  this  station  were.  Finally,  lie 
went  up  to  hold  a  remote  religious  broadcast.  I  believe 
it  was  from  Concord,  and  at  that  time  we  had  a  re¬ 
cording  made  of  the  program  which  was  along  the  lines 
that  I  have  indicated. 

In  addition  to  that,  though,  he  urged  the  listeners  of 
WSPA  to  boycott  any  advertisers  or  any  merchants  they 
have  heard  advertising  over  this  station.  There- 
676  fore,  I  called  him  up  after  that  broadcast  and  told 
i  him  that  we  were  taking  him  off  the  air. 

Q  Did  you  feel  any  financial  effects  from  Reverend 
Smith’s  attempts  to  boycott?  A  We  did  not.  As  a 
matter  of  fact,  when  we  took  over  this  station  it  had 
less  i  than  20  percent  of  the  listening  audience. 

Qi  There  was  a  definite  attempt  to  effect  a  boycott? 
A  Oh,  yes,  but  we  held  the  station  by  taking  him  off. 

In  the  long  run,  the  revenue  was  lost  along  with  the 
other,  and  we  later  applied  the  broad  principle  which 
would  not  sell  time  for  religious  purposes  and  made  it 

available  to  the  Spartanburg  Ministerial  Association. 

*  •  •  • 
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701  Richard  B.  Westergard 

*  *  *  * 

Direct  Examination 
BY  MR.  POWELL: 

Q  Will  you  state  your  name  for  the  record  and  your 
address?  A  Richard  B.  W^estergard,  1815  Lake  Ave¬ 
nue,  Knoxville,  Tennessee. 

702  Q  What  is  your  occupation?  A  Vice-president 
of  Scripps-Howard,  Incorporated,  and  general  man¬ 
ager  of  Radio  Station  WONX,  located  in  Knoxville. 

Q  How  long  lias  that  station  been  in  existence?  A  It 
to  my  knowledge  is  one  of  the  oldest  stations  in  the  coun- 
trv.  I  think  it  was  founded  in  1921. 

Q  How  long  have  you  been  associated  with  it?  A 
Since  November  of  1935,  almost  12  years. 

Q  Do  you  know  Mr.  J.  Harold  Smith?  A  Yes,  sir. 

Q  In  what  respect?  A  He  bought  commercial  re¬ 
ligious  time  on  WDNX  for  a  period  of  time. 

Q  How  long?  A  If  my  memory  is  correct,  it  has 
been  July  8, 1941,  to  April  14, 1946. 

Q  What  was  the  occasion  of  his  no  longer  broadcast¬ 
ing  over  your  station?  A  We  instituted  a  policy  where¬ 
by  we  would  no  longer  sell  time  for  commercial  religious 
broadcasts. 

Q  Why  did  you  institute  that  policy?  A  We  thought 
it  was  better  to  rotate  time  among  all  denominations  and 
all  churches,  rather  than  to  confine  it  to  a  certain  few 
who  could  afford  to  pay  for  it. 

703  Q  As  a  result  of  the  institution  of  that  policy, 
what  took  place?  A  We  had  some  five  or  six 

preachers  on  the  air  at  the  time  and  about  March  28, 
or  29,  1946,  we  gave  them  two  weeks7  notice  and  perhaps 
a  couple  of  days  extra,  and  the  notice  was  to  the  effect 
that  we  were  discontinuing  all  paid  religious  broadcasts 
as  of  December,  1946. 


64  A 


Q  What  was  Mr.  Smith’s  reaction?  A  He  did  not 
like  it. 

Q  And  how  did  he  evince  his  reaction?  A  He 
stayed  on  the  air  for  two  weeks  after  we  gave  him  his 
notice  and  told  us  about  it  on  the  air  every  day,  how 
he  did  not  like  it. 

Q  Did  he  attack  the  station  on  the  air?  A  Yes. 

Q  How  specifically?  A  Well,  he  tied  the  station — 
we  are  affiliated  indirectly  with  Knoxville  News  Central 
— and  he,  well,  the  word  “vilified”  may  not  be  the  right 
word,  in  fact  it  is,  the  radio  station  as  well  as  the  news¬ 
paper  during  his  broadcasts  for  the  following  two  weeks. 

Q  What  specifically  did  he  state?  What  were  his 
charges  against  the  station?  A  Well,  he  said  that — 
when  we  gave  the  preachers  their  notice,  we  told 
704  them  about  allocating  time  free  of  charge  to  all  de¬ 
nominations  and  all  churches,  and  he  kept  saying 
on  the  air  that  free  time  was  controlled  time,  that  if  we 
gave  time  to  religion  that  we  would  control  every  word 
that  was  said  on  the  air.  He  called  us  Communistic. 

Q  He  called  you  what,  sir?  A  Communistic.  He 
called  the  owners  of  the  station  Communists. 

Q  Is  that  true?  A  No,  sir.  Nothing  could  be  more 
untrue.  i 

Q  And  you  allowed  him  two  weeks,  did  you  not,  sir? 
A  Yes,  sir. 

Q  For  the  period  of  two  weeks  he  carried  on  his  cam¬ 
paign  against  you?  A  Yes,  sir. 

Q  What  else  did  he  do  in  that  time,  Mr.  Westergard, 

in  addition  to,  as  vou  sav,  vilifv  vour  station?  Did  he 

•  •  »  • 

urge  the  public  to  do  anything?  A  He  formed  a  mass 
meeting,  which  he  had  set  for  Sunday.  April  14th,  wherein 
he  asked  people  to  come  to  Knoxville  and  where  they 
would  hold  a  meeting,  a  mass  meeting  which,  in  turn, 
would  be  led  to  the  New  Sentinel  and  WONX,  to  show* 
ns  personally  that  his  people  wanted  him  to  remain  on 
the  air. 
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Q  And  did  such  a  parade  take  place?  A  Yes, 
sir. 

705  Q  And  as  a  result  of  that  parade,  what  did  the 
staff  of  station  WO XX  do?  A  Well,  in  view  of 

the  heated  manner,  you  might  say,  the  parade  and  cir¬ 
cumstances  about  which  it  came,  we  moved  everybody 
away  from  the  station  that  day.  We  were  not  taking 
any  chance  on  anyone  getting  hurt.  We  closed  the  sta¬ 
tion  and  locked  the  door. 

Q  Where  did  you  broadcast?  A  From  a  transmitter 
five  miles  in  the  country. 

Q  Why  did  you  do  that?  A  We  were  afraid  that 
some  accident  could  happen. 

Q  By  that,  do  you  mean  that  this  paarde  could  have 
turned  into  a —  A  When  you  have  a  great  number  of 
people  together  who  are  fired  with  something  or  other, 
a  word  or  two  could  set  the  whole  thing  off. 

Q  And  you  were  afraid  that  if  such  took  place,  physi¬ 
cal  harm  might  come  to  your  station?  A  That  is  right, 
especially  in  view  of  the  fact  that  I  had  had  several 
threats  made  against  mv  life.  I  for  one  was  not  at  the 
station. 

Q  What  were  those  threats,  in  the  form  of  what?  A 
Several  telephone  calls  from  anonymous  callers,  and  I 
would  say  four  or  five  letters  threatening  me  with  vio¬ 
lence  if  Reverend  Smith  were  put  off  the  air. 

706  Q  That  caused  you,  I  take  it,  apprehension? 
A  It  did. 

MR.  POWELL:  I  think  I  might  as  well  offer  this  in 
evidence  at  this  time.  This  is  a  pamphlet  entitled,  “Ter¬ 
mites  in  the  Temple”,  by  Reverend  J.  Harold  Smith. 

Mr.  Smith,  would  you  be  good  enough  to  identify  that 
for  me? 

MR.  SMITH :  T  wrote  that  book,  ves,  sir. 

MR.  POWELL:  You  did  write  it ? 

MR.  SMITH :  Yes,  sir,  every  word  of  it. 

MR.  POWELL:  I  now  offer  the  entire  pamphlet  into 
evidence. 
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COMMISSIONER  DURR :  The  pamphlet  will  be 
marked  Exhibit  34.  If  there  are  no  objections,  it  will  be 
received. 

(Commission’s  Exhibit  34,  received  in  evidence.) 

BY  MR.  POWELL: 

Q  The  statement  is  made  on  page  41,  “Death  Knell 
Sounded”. 

“In  my  charge  on  April  14  that  the  News  Sentinel  and 
WOXX  are  anti-God,  anti-Bible,  anti-Church,  anti- 
Preacher,  I  have  not  changed  my  opinion.” 

I  ask  you.  are  you  anti-God,  anti-Bible,  anti-Church, 
anti-Preacher?  A  Are  you  speaking  of  WOXX? 

Q  Yes.  A  No,  sir,  I  am  not. 

707  Q  In  your  judgment,  that  is  a  misstatement  of 
facts?  A  Yes,  a  great  mistake  of  judgment. 

Q  In  your  opinion  is  that  intemperate  language?  A 
I  would  say  so. 

•  •  •  • 

733  A.  V.  Rudy 

•  *  *  * 

Direct  Examination 

734  Q  Would  you  be  good  enough  to  state  for  the 
record  your  name  and  address,  please.  A  A.  V. 

Rudy:  business  address,  201  East  Third  Avenue,  Knox¬ 
ville,  Tenn. 

Q  And  your  occupation,  sir.  A  I  am  the  district 
superintendent  of  the  Knoxville  District  of  the  Holsten 
Conference  of  the  Methodist  Church. 

Q  What  are  the  implications  of  that  position?  A  It 
is  an  administrative  position  which  involves  a  general 
oversight  and  determination  of  policy  for  all  of  the  Meth¬ 
odist  churches  within  the  boundaries  of  the  Knoxville 
district,  which  total  S5  churches  located  within  the  bounds 
of  49  pastoral  charges. 

Q  How  long  have  you  lived  in  Knoxville,  sir?  A  I 
moved  to  Knoxville  ten  years  ago  yesterday,  the  21st 
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day  of  October,  1936.  I  was  away  two  years  serving  as 
pastor  in  another  city  in  Virginia. 

Q  Do  you  know  Mr.  J.  Harold  Smith,  sir?  A  By 
sight  and  by  seeing  his  picture  in  the  newspapers,  and 
otherwise.  I  am  not  an  intimate  acquaintance  of  Mr. 
Smith. 

Q  Do  you  know  him  by  reputation?  A  Only. 

Q  Would  you  state  that  reputation?  A  May  T  be 
permitted  to  read  my  answer  to  this  question,  Your 
Honor? 

735  COMMISSIONER  DURR :  If  it  is  pertinent  and 
responsive. 

BY  MR.  POWELL: 

Q  Before  you  read  that,  sir,  were  you  formerly  con¬ 
nected  with  the  Ministerial  Association?  A  I  have  been 
a  member  of  the  Ministerial  Association  ever  since  I 
have  been  in  Knoxville,  which  is  nine  years  all  told,  and 
served  as  president  the  year  before  last. 

Q  You  may  proceed,  sir.  A  In  response  to  this  ques¬ 
tion,  Mr.  J.  Harold  Smith  has  the  reputation  of  sowing 
seeds  of  mistrust  and  destruction  among  religious  groups, 
denominations,  and  church-related  institutions,  doing  so 
by  the  use  of  descriptive  language  and  epithets  which 
are  excessively  vituperousive,  extremely  vindictive,  ex¬ 
ceedingly  unfair,  unjust,  and  abusive,  particularly  in  paid 
advertisements  appearing  in  a  local  newspaper. 

*  *  •  m 

737  COMMISSIONER  DURR :  That  will  be  marked 
for  identification  as  Exhibit  No.  35. 

(Commission’s  Exhibit  No.  35  marked  for  identifica¬ 
tion.) 

MR.  POWELL:  This  is  a  paid  advertisement  entitled 
“Certain  Men,”  and  was  11  days  from  the  date  of  the 
public  announcement. 

I  offer  this  in  evidence. 

MR.  STOLLENWERCK :  There  is  no  objection. 
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COMMISSIONER  DURR:  The  Exhibit  35  will  be 
received. 

(Commission’s  Exhibit  No.  35  received  in  evidence.) 

MR.  POWELL:  Sir,  I  would  like  the  witness  to  read 
that  or  such  portions  thereof  as  he  may  deemed  pertinent. 

TIIE  WITNESS :  Your  Honor,  may  I  make  a  state¬ 
ment  concerning  the  Federal  Council  of  Churches  of 
Christ  in  America,  because  the  reading  of  this  is  apropos 
and  will  be  understood  better  in  the  light  of  my  state¬ 
ment. 

COMMISSIONER  DURR:  That  will  be  satisfactory. 

THE  WITNESS:  The  Federal  Council  of  Churches 
of  Christ  in  America  is  not  a  legislative  body,  has  no 
power,  control,  or  authority  over  the  affiliated  denomina¬ 
tions.  There  are  about  25  leading  denominations  in  the 
United  States.  The  fact  of  the  business  is  only  one  lead¬ 
ing  or  large  Protestant  denomination  in  the  United  States, 
to  my  knowledge,  or  so  far  as  my  knowledge  goes,  is 
not  a  member  of  the  Federal  Council  of  Churches  of 
Christ  in  America. 

73S  MR.  STOLLENWERCK :  Mav  I  ask  which  one 
of  the  denominations  that  is? 

THE  WITNESS:  Is  there  any  objection  to  that? 

MR.  POWELL :  I  have  no  objection. 

THE  WITNESS:  The  Southern  Baptist  Association. 
I  am  not  sure  that  is  the  correct  title.  Southern  Baptist 
Convention. 

COMMISSIONER  DURR:  Does  the  Southern  Baptist 
Convention  represent  all  of  the  Southern  Baptist 
churches  ? 

THE  WITNESS:  I  am  not  prepared  to  answer  that. 
In  my  opinion,  it  represents  the  vast  majority  of  them. 

These  24,  25,  or  more  Protestant  denominations,  which 
include  the  Episcopal  Church,  Lutheran,  and  a  majority 
of  the  others,  have  a  membership  of  between  27  and  30 
millions  of  people.  Outstanding  members  of  the  various 
denominations  have  held  office  in  this  organization,  in¬ 
cluding  Dr.  S.  Parks  Cadman. 
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Tlie  accusation  lias  been  made  in  one  of  the  articles,  or 
paid  advertisements,  I  don’t  remember  which,  in  the  Knox¬ 
ville  Journal,  that  no  officer  or  leading  spirit  of  the  Fed¬ 
eral  Council  has  ever  been  a  successful  radio  preacher. 

COMMISSIONER  DURR :  That  is  in  one  of  the  paid 
advertisements  inserted  by  Reverend  Smith? 

THE  WITNESS :  I  think  that  is  correct.  It  may  be 
in  this  one,  I  am  not  sure,  but  it  is  in  one  of  them.  It 
happens  that  Mr.  S.  Parks  Cadman,  one  of  the  out- 

739  standing  preachers  of  the  last  generation,  was  the 
president  at  one  time  of  the  Federal  Council,  and 

I  think  by  general  agreement  one  of  the  outstanding,  if 
not  the  outstanding,  radio  preacher  who  has  ever  ad¬ 
dressed  the  nation  on  national  hook-ups  in  America. 

BY  MR.  POWELL: 

Q  By  the  way,  sir,  who  is  the  president  of  the  Fed¬ 
eral  Council  today?  A  Mr.  Taft,  the  son  of  the  late 
President  William  Howard  Taft. 

COMMISSIONER  DURR :  Charles  Taft. 

THE  WITNESS:  He  is  the  present  president,  and  a 
member  of  the  Episcopal  Church.  Just  before  him  I 
believe  was  Dr.  Ralph  Stockman,  of  New  York  City,  one 
of  the  leading  Methodist  ministers. 

Going  back  to  Dr.  Cadman,  in  support  of  the  statement 
that  I  made  that  he  was  one  of  the  leading  radio  and 
successful  radio  preachers  of  the  nation,  he  had  a  question 
box  in  which  he  put  questions  sent  to  him  from  peoples 
of  all  faiths  from  all  over  the  nation  and  all  over  the 
world,  and  at  the  time  of  liis  somewhat  sudden  and  un¬ 
timely  death  there  were  left  unanswered  in  this  question 
box  of  his  a  total  of  265,000  questions,  the  majority  of 
which  had  to  do  with  some  phase  of  immortality  of  the 
soul. 

The  Federal  Council  of  Churches  of  Christ  in  America 
is  not  a  legislative  body,  as  I  have  said.  It  is 

740  simply  a  party’  of  Christian  men,  ministers,  and 
laymen,  who  are  elected  by  their  various  church 
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authorities  to  represent  them  on  the  Federal  Council,  and 
it  is  an  organization  whose  outstanding  and  major  pur¬ 
pose  is  to  undertake  to  give  to  American  Protestantism 
a  united  force  on  any  matters  which,  in  their  judgment, 
can  lie  best  presented  to  the  public  by  a  united  approach. 

One  of  my  best  friends,  Dr.  Mark  M.  Moore,  superin- 
tendant  of  the  Woodville  District  of  the  Holston  Annual 
Conference  of  the  Methodist  Church,  one  of  the  ten  men 
who  sit  with  me,  and  Bishop  Kern,  in  the  cabinet  of 
our  conference,  is  a  representative  of  our  own  confer¬ 
ence  on  the  Federal  Council  of  Churches  of  Christ  in 
America,  and  his  name  so  appears  in  the  1944  Discipline 
of  the  Methodist  Church. 

I  call  your  attention  to  the  fact  that  these  excerpts 
which  I  read  are,  in  my  opinion,  abusive,  unjust,  and 
unfair  criticisms  and  judgments  against  this  highest 
Protestant  organization  that  exists  today  in  the  world. 
BY  MR.  POWELL : 

Q  By  that  you  do  not  mean  to  infer  that  the  Federal 
Council  of  Churches  does  not  want  criticisms?  A  I  do 
not.  It  welcomes  criticism  of  the  proper  sort.  And  the 
purpose  of  reading  this  is  to  show  that  this  is  not  the 
proper  sort  of  criticism.  It  is  written  by  a  minister  in 
regard  to  other  ministers  and  Christian  laymen,  and  it 
refers  to  the  Federal  Council  as  follows : 

741 1  “It  is  the  most  radical,  blatant,  egotistical,  self- 
asserting,  ecclesiastical,  dictatorial  organization 
that  has  ever  been  known  in  the  annals  of  time.  .  .  .  This 
green-eyed  monster,  this  hydra-headed  Frankenstein,  this 
destroyer  of  the  faith,  this  red  front  for  the  principles 
of  Communism,  socialism,  and  Fascism,  is  known  as  the 
Federal  Council  of  Churches  of ” — 

— and  then  I  take  it  Mr.  Smith  has  inserted  his  own 
words  in  parenthesis — 

“-^(the  anti)  Christ  in  America.  I  cannot  say  through 
this  article  in  the  paper  what  I  will  be  saying  tomorrow 
afternoon  in  the  Bible  Baptist  Church,  963  Central  Ave¬ 
nue,  about  the  leaders  and  the  constituents” — 
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— and  I  take  it  I  am  a  constituent — 

“ — of  this  mad  dog  from  hell.  Sunday  afternoon  at  3 
p.  m.  we  will  remove  the  worm-eaten  hide  of  the  Federal 
Council  and  a  few  of  the  ministers  in  Knoxville  who  so 
openly  and  boldly  defend  the  Federal  Council.’ ’ 

Of  course,  that  is  the  first  time  I  had  discovered  I  had 
a  worm-eaten  hide. 

Q  You  deny  that?  A  I  deny  that  emphatically. 
(Laughter) 

742  “The  Federal  Council  is  the  best  friend  the  devil 
has  in  America  today.  She  is  doing  the  church 

of  the  Lord  Jesus  Christ  more  harm  than  all  the  thea¬ 
tres,  liquor  stores,  dance  halls,  road  houses,  honky-tonks, 
night  clubs,  white  slavery  rings,  and  bootleggers  com¬ 
bined!  The  Federal  Council  is  being  used  as  a  part  of 
Satan’s  plan  to  destroy  the  present  civilization  and  estab¬ 
lish  on  the  wreck  and  ruins  a  world-wide  anti-Christ  dic¬ 
tatorship.  ...  T  am  faithfully  warned  you  of  this  brand 
of  Satan  and  enemy  of  God  who  has  so  cunningly  slipped 
in  among  us  .  .  .  remember  that  the  Federal  Council  of 
Churches  is  a  radical,  subversive,  red  front,  seeking  to 
destroy  everything  true  Americans  hold  precious.  I  am 
against  the  Federal  Council  because  it  is  against  my 
Lord  Jesus  Christ.” 

There  are  some  more  statements  in  this  which  I  may 
want  to  read  leader.  These  pertain  particularly  to  the 
Federal  Council  of  Churches  of  Christ  in  America. 

Q  Would  you  care  to  read  those  other  documents  or 
such  portions  as  you  may  deem  pertinent?  A  In  sub¬ 
stantiation  of  the  statement  which  I  made  in  mv  intro- 
ductory  statement  concerning  the  reputation  he  has  as 
being  a  sower  of  the  seeds  of  dissension  among  churches, 
church  related  institutions  and  denominations,  I 

743  would  like  to  read  the  statements  here  where  Mr. 
Harold  Smith  is  advising  and  urging  people  of  de¬ 
nominations  and  churches  which  are  affiliated  with  the 
Federal  Council  to  get  out  of  them. 
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“  Again  I  urge  you,  get  out  of  any  churcli — ” — get  out 
of  any  church — 

“ — which  belongs  to  the  Federal  Council  and  stop!!! 
supporting  any  preacher  who  will  not  declare  himself 
against  it.” 

I  have  here  another  paper,  dated  April  15,  which  was 
the  morning  paper  following  the  day  of  the  demonstra¬ 
tion,  and  there  is  on  page  5  a  similar  warning  to  get  out 
of  churches,  which  I  would  like  to  read.  It  is  marked  in 
green  pencil. 

MR.  POWELL:  Mr.  Commissioner,  I  would  like  to 
have  this  marked  for  identification. 

COMMISSIONER  DURR:  Will  you  identify  it, 
please  ? 

MR.  POWELL:  It  is  the  Knoxville  Journal,  issue  of 
Mpndav,  April  15, 1946. 

COMMISSIONER  DURR:  What  is  the  date? 

MR,  POWELL :  April  15, 1946. 

I  offer  in  evidence  only  such  portion  of  it  as  to  be 
found  on  page  5  thereof  under  the  article  entitled  “Sing¬ 
ing  Throng  Marches  on  N-S  Radio,  Protestants  Religious 
Program  Ban,”  and  only  that  portion  of  that  article 
which  is  delineated  bv  marks  in  the  second  column  of 
that  article. 

COMMISSIONER  DURR:  For  what  purpose 
744  is  that  offered?  Are  these  statements  of  the  Rev¬ 
erend  Smith? 

THE  WITNESS :  To  get  out  of  churches. 

MR.  POWELL:  This  is  offered,  and  up  to  this  point 
most  of  these  writings  have  been  offered  for  the  purpose 
not  of  attacking  the  truth  or  falsity  of  any  statements. 

COMMISSIONER  DTOR:  My  question  is  whether 
you  are  offering  this  as  a  statement  made  by  the  Rev¬ 
erend  Smith. 

MR,  POWELL:  Yes,  sir;  I  am.  I  am  offering  it, 
however,  subject  to  the  fact  that  it  is  a  quotation  in  the 
newspaper  of  Mr.  Smith. 
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Mr.  Smith’s  counsel  may  object  to  the  introduction 
of  it. 

COMMISSIONER  DURR:  That  may  be  marked  as 
Exhibit  Xo.  36. 

(Commission’s  Exhibit  Xo.  36  marked  for  identifica¬ 
tion.) 

COMMISSIONER  DURR:  Mr.  Smith,  did  you  make 
the  statement  which  you  are  purported  to  have  made  in 
this  newspaper  article! 

MR.  SMITH:  I  did,  sir. 

COMMISSIONER  DURR :  Exhibit  No.  36  will  be  ad¬ 
mitted  in  evidence. 

(Commission’s  Exhibit  No.  36  received  in  evidence.) 

COMMISSIONER  DURR:  You  may  read. 

THE  WITNESS  (Reading): 

‘‘Mr.  Smith  roundly  denounced  the  Federal  Council  of 
Churches  as  ‘another  termite  in  the  temple.’  ” 

Then  in  quotation  marks : 

745  “This  termite  is  as  filthy  as  the  first  one,  Com¬ 
munism.  .  .  .  Ask  your  pastor  does  his  church  be¬ 
long  to  the  Federal  Council,  and  if  it  does  get  out  of 
that  church  fast.  Flee  it  like  you  would  a  deny  of  rat¬ 
tlesnakes.  This  organization  is  from  hell!  It  is  a  wolf 
in  sheep’s  clothing.  It  is  a  green-eyed  monster  devour¬ 
ing  the  faith.” 

BY  MR.  POWELL. 

Q  lrou  deny  that!  A  I  deny  that. 

MR.  POWELL:  Again  I  want  to  make  it  perfectly 
clear,  sir,  that  I  want  to  clarify  my  own  mind  on  the 
subject. 

BY  MR.  POWELL: 

Q  Is  it  my  understanding  you  have  no  objection  what¬ 
soever  to  the  expression  by  Mr.  Smith  of  his  beliefs? 
A  Not  a  bit  in  the  world. 

Q  Would  you  state  what  it  is  you  object  to?  A  To 
the  vicious  attacks  and  abusive  attacks  and  unjustified 
and  unjustifiable  attacks,  in  my  opinion,  which  are  made. 
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Q  Do  you  think  that  the  statements  made  are  true 
or  false  ?  A  I  think  they  are  not  true. 

*  #  •  * 


751  Cross  Examination 

•  •  •  • 

756  MR.  POWELL:  I  would  like  to  have  marked 
for  identification  copy  of  the  Carolina  Watchman, 

issue  of  July,  1946. 

MR.  BAKER:  Are  you  offering  this  on  direct  exami¬ 
nation?  The  witness  is  still  on  the  stand? 

MR.  POWELL :  Yes,  sir. 

Would  you  be  good  enough  to  identify  this,,  Mr.  Smith? 
MR.  SMITH:  Yes,  sir;  it  is  my  paper. 

MR.  POWELL :  Mr.  Smith  has  identified  this  as  being 
what  it  purports  to  be. 

I  now  offer  in  evidence  pages  6  and  7  of  that  issue, 
titled  “Our  Priceless  Heritage/ ’  and  I  would  like  to 
read  certain  portions  of  that  article. 

COMMISSIONER  DURR:  If  there  is  no  objection, 
the  article  will  be  identified  as  Exhibit  37,  and  will  be 
received. 

'(Commission’s  Exhibit  No.  37  received  in  evidence.) 
MR.  STOLLENWERCK :  Give  us  the  date. 

MR.  POWELL :  July,  1946. 

'This  is  a  rather  long  article.  Unless  counsel  cares,  I 
will  just  read  portions  that  I  am  interested  in.  This  is 
on  page  7,  column  2,  at  the  bottom  of  the  page,  referring 
to  the  Federal  Council  of  Churches,  the  statement  is 
made: 

“Do  the  preachers  of  Knoxville  believe  in  such 

757  gutter  theology?” 

On  the  same  page,  page  7,  column  3,  in  the 
middle  of  the  page,  the  statement  is  made : 

“We  repeat:  The  Federal  Council  of  the  Churches 
of  the  anti-Christ  would  make  prostitutes  out  of  your 
daughters  and  libertines  out  of  your  sons!  This  is  the 
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dirty,  hellish  gang  of  sex-mad  devils  that  some  of  the 
Knoxville  preachers  are  falling  over  themselves  to  de¬ 
fend.” 

I  refer  to  column  4,  page  7,  referring  again  to  the 
Federal  Council: 

“Leave  this  atheistic,  Communistic,  Bible-ridiculing, 
blood  despising,  name-calling,  sex  manacled,  gang  of 
green-eyed  monsters  and  hell-bound  devils  before  God’s 
judgment  is  poured  out  on  them. 

“P.  S.  Do  you  good  people  know  what  the  Scriptural 
beliefs  of  the  Negro  vice-president  of  the  Federal  Coun¬ 
cil  of  Churches  are?” 


Colloquy 

•  •  •  • 

779  MR.  POWELL:  At  this  time  may  I  introduce 
in  evidence  certain  material  which  I  have  here? 

COMMISSIONER  DURR:  By  whom  are  you  going 
to  prove  it? 

MR.  POWELL:  It  is  pertinent  to  the  basis  repre¬ 
sented  by  the  witness,  but  he  could  not  identify  the 
papers. 

COMMISSIONER  DURR:  Who  could  identify  them? 

MR.  POWELL:  Mr.  Smith  could  identifv  them. 

I  now  offer  for  identification  copy  of  the  Carolina 
Watchman,  issue  of  October,  1946. 

COMMISSIONER  DURR:  That  will  be  marked  Ex¬ 
hibit  38,  for  identification. 

(Commission’s  Exhibit  No.  38  marked  for  identifica¬ 
tion.) 

MR.  POWELL:  Upon  its  perusal  by  counsel,  I  will 
offer  in  evidence  that  portion  of  the  paper  to  be  found 
on  page  4  under  the  article  entitled  “Here’s  That  Man 
Again,”  that  portion  which  is  found  on  page  4,  column  3, 
at  the  bottom  of  the  page.  I  expect  you  had  better  look 
at  this. 

You  identify  this,  do  you  not,  Mr.  Smith? 
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MR.  SMITH:  Yes. 

7S0  MR.  POWELL:  As  I  was  saying,  that  portion 
on  page  4  at  the  bottom  of  the  page  which  reads: 

“The  good  (?)  Bishop  will  come  here  and  spew  his 
oily  sentences,  spout  his  affected  kindness,  sling  his 
skillfully  mixed  portions  of  jocularity,  suavity,  and  gen¬ 
iality,  with  assumed  angelic  innocence  and  inocculate  his 
listeners  as  an  angel  of  light  that  he  is,  but  just  wonder? 
The  devil  does  the  same  thing,  and  gives  power  to  his 
young  ’uns. 

“You  sav:  ‘But  what  can  I  do?’  Find  out  from  the 
papers  when  the  good  (?)  Bishop  is  coming,  let  every 
mother  of  children,  whose  teacher  will  be  exposed  to  the 
contaminating,  Communistic,  and  aethistic  palaver,  have 
a  meeting,  get  together,  appoint  a  leader,  and  march  in 
a  body  down  to  the  News  Sentinel,  which  seems  to  be 
vitally  interested  in  the  Communistically  inclined  and 
modernistic  believing  Bishop.’ ’ 

COMMISSIONER  DL'RR:  Is  there  any  objection  to 
the  admissibility  of  Exhibit  3S  ? 

Without  objection,  it  will  be  admitted. 

•  *  #  • 

S0‘2  MR.  POWELL:  I  have  no  further  witnesses  at 
this  time,  Mr.  Commissioner.  However,  following 
somewhat  along  the  line  of  previous  testimony,  if  coun¬ 
sel  has  no  objection  I  would  like  to  complete  that  phase 
of  it  with  the  introduction  of  a  few  copies  of  the  Caro¬ 
lina  Watchman  and  then  we  can  go  back,  and  I  believe  I 
have  cross  examination  coming  on  Mr.  Thompson  and 
Mr.  Smith. 

*  •  •  • 

MR.  POWELL:  The  first  exhibit  I  wish  to  offer  is  a 
copy  of  the  Carolina  Watchman  dated  April  1941. 

COMMISSIONER  DURR:  April  1941? 

MR.  POWELL:  Y~es,  sir. 
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COMMISSIONER  DURR:  That  will  be  marked  for 
identification  as  Exhibit  40. 

803  MR.  POWELL:  Mr.  Smith,  will  you  identify 
this  for  me? 

MR.  SMITH :  Yes,  sir. 

MR.  POWELL:  I  take  it  you  will  identify  without 
questioning? 

MR.  SMITH:  If  they  are  the  Carolina  Watchman, 
yes. 

MR.  POWELL:  Yes,  sir.  I  have  specific  reference 
to  Pages  4  and  5  thereof,  which  I  offer  in  evidence. 

COMMISSIONER  DURR:  All  of  Pages  4  and  5,  or 
merely  an  article  in  those  pages  ? 

MR.  POWELL:  That  is  an  entire  article,  sir. 

COMMISSIONER  DURR:  The  entire  article  is  on 
Pages  4  and  5  ? 

MR.  POWELL:  Yes,  sir,  and  it  is  captioned  “The 
Liquor  Question  (Recent  Sermon  by  J.  Harold  Smith  at 
Tabernacle  Broadcast  over  two  Radio  Stations).”  I 
do  not  wish  to  read  the  entire  article. 

COMMISSIONER  DURR:  Is  there  any  objection  to 
its  introduction  as  Exhibit  No.  40? 

MR.  STOLLENWERCK :  No  objection. 

COMMISSIONER  DURR:  If  not,  it  will  be  admitted 
in  evidence  as  Exhibit  No.  40. 

(Federal  Communications  Commission  Exhibit  No.  40 
was  received  in  evidence.) 

MR.  POWELL:  I  will  read  those  portions  of  it  which 
I  think  are  pertinent  at  this  time.  Referring  to  Column 
1  of  Page  4: 

“Now,  let  us  talk  like  good  neighbors  and  friends. 
Which  side  are  you  on?  I  wish  you  could  see  every 
S04  fellow  in  God  Almighty’s  world  that  is  on  the  side 
of  liquor,  and  see  them  marched  out  into  line — ” 
Is  it  necessary’  that  this  be  taken  down? 

COMMISSIONER  DURR:  I  think  it  might  be  helpful 
to  have  these  parts  there  for  reference  purposes  and  it 
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also  might  be  helpful  when  Reverend  Smith  resumes  the 
stand,  if  he  wants  to  answer  them  he  will  know  what 
specific  parts  he  is  called  to  answer. 

MR.  POWELL:  All  right.  Then  continuing  on, 

“ — and  see  them  marched  out  into  line  and  if  you 
will  march  with  that  gang,  I  want  to  tell  you,  bud,  you 
ain’t  fit  for  a  buzzard  to  puke  on;  now  that  is  the  truth. 
Now  if  you  will  just  look  at  your  crowd  that  is  lined  up 
with  you;  there  isn't  a  dirty  old  bum  saloon  keeper, 
there  isn’t  a  crooked  old  devil  out  of  Hell  that  wants  to 
mak£  money  on  liquor,  there  isn’t  a  dirty  disreputable 
Negro  in  town  that  isn’t  on  your  side.” 

I  turn  now  to  Column  3: 

“Whenever  this  state  puts  in  a  vote  for  liquor  stores 
you  can  disfranchise  me  like  a  Negro,  and  never  allow 
me  to  vote  any  more,  and  I  believe  you  have  done  a 
good  thing  for  my  country.  You  hear  me?” 

Then  it  goes  on : 

“ — you  lousy  devil  you.” 

S05  There  are  more  references  on  Page  5,  Column  1 
to  “you  lousy  devil.” 

COMMISSIONER  DURR :  To  whom  is  that  addressed? 
To  the  Devil,  or  someone  else? 

MR.  POWELL:  I  assume  this  is  sheer  rhetoric  and 
doesn’t  expect  an  answer. 

MR.  STOLLENWERCK :  Mr.  Commissioner,  we  think 
the  whole  text  speaks  for  itself.  I  haven’t  read  it  or 
don  It  know  anything  about  it  but  this  selecting  of  phrases 
doesn ’t  show  it,  we  think. 

COMMISSIONER  DURR:  The  whole  text,  of  course, 
will  go  in  as  exhibits.  I  thought  it  might  be  helpful  for 
him  to  single  out  the  parts  that  he  thinks  are  pertinent 
so  that  we  may  refer  to  them  more  readily  and  so  that 
your  client  may  deal  with  them  if  he  desires  to  do  so. 

MR.  POWELL:  That  is  correct.  I  simply  ought  to 
read  the  whole  thing  in  the  record : 
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“I  want  to  say  to  you  colored  people,  you  just  look 
around  and  see  who  are  your  friends  in  this  town,  and 
if  you  are  going  to  let  the  liquor  store  gang  vote  you 
for  liquor,  then  1  tell  you,  you  deserve  to  be  debauched 
and  then  taken  out  and  lynched, — ” 

Continuing  further  down, 

“You  may  be  as  black  as  the  ace  of  spades  but  be  a 
black  MAN  and  not  a  black  DOG — ” 

806  Now,  in  column  3  on  page  5, 

“We  will  cease  to  depend  on  the  courts  and  offi¬ 
cers  that  won’t  do  their  duty,  we  will  organize  to  pro¬ 
tect  our  town  and  run  these  gamblers  out  of  town.” 

I  offer  for  identification  the  issue  of  the  Carolina 
Watchman  of  November  1941. 

COMMISSIONER  DURR:  The  issue  of  November 
1941  will  be  marked  for  identification  as  Exhibit  41. 

(Federal  Communications  Commission  document  de¬ 
scribed  above  was  marked  for  identification  as  Exhibit 
41.) 

MR.  POWELL:  Do  you  identify  this,  sir? 

MR.  SMITH:  Ido. 

MR.  POWELL:  I  offer  in  evidence  that  part  of  page 
4  which  is  to  be  found  under  the  heading,  “It  Happened 
Here.”  “An  Expose  of  Catholicism.”  1  shall  not  read 
the  entire  article  of  course  subject  to  your  examination. 
I  might  say  it  does  describe  a  religious  festival  in 
Omaha. 

“Who  would  assume  that  the  above  statements  were 
quoted  from  a  modern  American  newspaper  describing  a 
religious  demonstration  in  a  city  like  Omaha,  Nebraska? 
Surely  a  promiscious  reader  of  such  quotations  would 
think  these  things  were  written  concerning  some  semi¬ 
pagan  or  pagan  community.  Y~et  it  happened  here! — ” 

“It  is  perfectly  evident  that  the  fete  is  a  flim-flam,  one 
of  the  characteristic  grafts  of  the  Roman  Catholic 
S07  Church,  but  it  is  amazing  that  American  people 
should  fall  for  it.  Poor,  blinded  people,  victims  of 
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deceit,  not  unlike  the  benighted  dupes  of  Romanism  in 
the  Latin  American  regions,  actually  believe  that  honor¬ 
ing  and  paying  money  to  this  “graven  image’ ’  will  re¬ 
lieve  them  of  physical  diseases  and  various  distresses. 
Our  friends  told  us  that  thousands  and  thousands  of  dol¬ 
lars  are  actually  pinned  to  the  idol.  (Who  knows  the 
actual  amounts,  save  the  emissaries  of  the  Church  that 
promote  such  deceit?)  As  is  usually  the  case  we  presume 
the  majority  of  the  money  came  from  the  pockets  of  the 
poor.  In  Romanism  the  suffering  poor  have  ever  blindly 
lined  the  pockets  of  licentious  priests  and  indulgent  over- 
Lords.  And  it  happened  here!  Xo  more  perfect  schemes 
of  cheating  and  graft  have  ever  been  devised  than  those 

I  ^  w 

invented  and  employed  by  the  Roman  Catholic  Hierachy.’, 

COMMISSIONER  DURR:  Without  objection  Exhibit 
41  will  be  admitted. 

(Federal  Communications  Commission  Exhibit  41  was 
received  in  evidence.) 

MR.  POWELL:  I  offer  for  identification  the  Carolina 
Watchman  of  July  1941. 

COMMISSIONER  DURR:  It  will  be  marked  for  iden¬ 
tification  as  Exhibit  42. 

•  •  •  • 

Sll  MR.  POWELL:  The  Carolina  Watchman  of 
Mav  1946.  Will  vou  identifv  this,  sir  ? 

MR.  SMITH:  Yes,  sir. 

COMMISSIONER  DURR:  It  will  be  marked  for  iden¬ 
tification  as  Exhibit  No.  45. 

(FEDERAL  COMMUNICATIONS  COMMISSION 
DOCUMENT  AS  DESCRIBED  ABOVE  WAS  MARKED 
FOR  IDENTIFICATION  AS  EXHIBIT  NO.  45.) 

MR.  POWELL :  I  offer  the  entire  issue  of  this. 

COMMISSIONER  DURR :  What  does  that  issue  deal 
with  ? 

MR.  POWELL:  Well,  sir,  this  is  the  Carolina  Watch¬ 
man  that  has  the  headlines,  “39,000  March  on  WWOX” 


81 A 


and  deals  principally  with  that  incident.  I  should  like  to 
read  certain  portions  thereof  which  I  shall  indicate  spe¬ 
cifically  on  Page  3  under  the  heading  “Some  Questions 
We  Have  Been  Asked.” 

“  ‘Why  are  you  off  the  air?"  Because  the  owners  of 
WNOX  have  no  use  for  the  Gospel.  If  we  were  putting 
on  a  burlesque  and  hootchie-cootchie  shows,  we 
S12  would  be  welcome  to  stay. 

“  ‘Aren’t  you  going  to  get  the  time  free?’  NO! 
A  THOUSAND  TIMES  NO!!  Ve  wouldn’t  want  it  if 
they  gave  it  to  us.  They  have  given  out  the  impression 
that  they  are  taking  off  ‘paid  religious  programs’  to  put 
on  free  time.  People  have  gotten  the  idea  that  they  were 
putting  on  the  same  programs  they  have  now,  only  not 
charging  for  them.  That  is  a  lie.  We  have  always  paid 
our  bills.  In  fact  a  few  times  the  station  has  asked  us 
if  we  could  not  pay  a  little  in  advance.  They  were  hard 
up.  But  now  they  have  made  some  blood  money  from 
this  war  out  of  your  dead  and  mangled  boys  asleep  in 
the  oceans  and  the  islands  of  the  sea.  They  have  now 
become  rich  and  have  no  need  of  poor  preacher’s  money.” 
•  •  • 

“They  will  permit  members  of  the  Radio  Forum  to 
‘Boo’  the  Blood  of  Christ  (We  heard  it  with  our  ears),” — 

COMMISSIONER  DURR:  If  there  is  no  objection 
Exhibit  45  will  be  admitted. 

(FEDERAL  COMMUNICATIONS  COMMISSION 
EXHIBIT  NO.  45  WAS  RECEIVED  IN  EVIDENCE.) 

MR.  POWELL:  I  offer  for  identification  the  issue  of 
the  Carolina  Watchman  of  June  1946.  Will  you  identify 
that,  sir? 

MR.  SMITH :  That  is  right. 

COMMISSIONER  DURR:  It  will  be  marked 
813  as  Exhibit  No.  46  for  identification. 

(FEDERAL  COMMUNICATIONS  COMMIS¬ 
SION  DOCUMENT  AS  DESCRIBED  ABOVE  WAS 
MARKED  FOR  IDENTIFICATION  AS  EXHIBIT 
NO.  46.) 
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MR.  POWELL:  I  am  referring  particularly  and  offer 
in  evidence  Pages  6  and  7  thereof,  the  article  entitled, 
‘‘Exterminating  the  Termites,  Sermon  Preached  at  Evans- 
Collins  Field,  May  5,  1946,  by  Rev.  J.  Harold  Smith.’' ’  I 
will  only  make  specific  references  to  what  I  deem  perti¬ 
nent.  This  is  in  the  first  column : 

“The  Federal  Council  of  Churches  is  a  louse.  Again, 
T  say  with  all  my  heart,  ask  your  pastor  does  his  church 
belong  to  the  Federal  Council,  and  if  it  does,  get  out 
of  that  church,  fast.  Flee  it  like  you  would  a  den  of 
rattlesnakes.  ...  It  is  from  Hell.  ...  It  is  a  green  eyed 
monster  seeking  to  devour  the  precious  doctrines  of 
Faith.” 

I  refer  to  Page  7,  first  column,  under  the  subheading, 
“Speckled  Bird.” 

“Now  what  will  we  do  with  this  ‘Foul  Creature,’  this 
‘Speckled  bird,’  this  ‘stinking  polecat,’  this  ‘wolf  in 
sheep’s  clothing,’  known  as  the  Federal  Council  of 
Churches  of  Christ  in  America?” 

Referring  to  Column  3,  at  the  head  of  that  column : 

“Now  in  regard  to  the  last  termite  to  be  exterminated, 
the  liquor  question.  Let’s  all  register,  pay  our  poll 
814  tax  and  August  1st  march  down  to  the  polls  and 
in  the  ‘good  old  American  way,’  by  the  majority 
vote,  chop  its  foul  head  to  pieces  and  leave  its  foul 
carcass  for  the  News-Sentinel  and  WNOX  to  pickle  and 
keep  for  a  souvenir  as  a  reminder  of  these  two  gutter 
rats  that  have  crawled  out  of  the  ‘sewers  of  hell’  that 
such  things  may  go  over  in  a  big  way  in  Cincinnati,  Chi¬ 
cago  and  New  York  City,  but  not  in  East  Tennessee.” 

COMMISSIONER  DURR:  With  no  objection  that  ex¬ 
hibit  will  be  marked  46  and  will  be  admitted. 

(FEDERAL  COMMUNICATIONS  COMMISSION  EX¬ 
HIBIT  NO.  46  WAS  RECEIVED  IN  EVIDENCE.) 
i  MR.  POWELL:  I  offer  for  identification  the  issue  of 
August  1946.  Mr.  Smith,  will  you  be  geod  enough  to  iden- 
tifv  that? 
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MR.  SMITH:  Yes,  sir.  Anything  of  the  Carolina 
Watchman  I  will  identify. 

MR.  POWELL :  I  just  want  to  show  it  to  you. 

MR.  SMITH :  Surely. 

COMMISSIONER  DERR:  We  will  mark  that  for 
identification  as  Exhibit  No.  47. 

(FEDERAL  COMMUNICATIONS  COMMISSION 
DOCUMENT  AS  DESCRIBED  ABOVE  WAS  MARKED 
FOR  IDENTIFICATION  AS  EXHIBIT  NO.  47.) 

MR.  POWELL:  Page  4  thereof,  in  the  third 
815  column,  there  is  an  article  entitled,  “Frank  Sina¬ 
tra — Communist  by  Rev.  Boh  Shuler,  D.  D.”  Shall 
I  read  this,  sir?  I  just  identified  it  and  I  don’t  want  to 
take  up  a  lot  of  time  with  reading  all  these  articles. 

COMMISSIONER :  Not  unless  you  think  there  is  some¬ 
thing  that  should  be  specifically  pointed  out. 

MR.  POWELL :  That  is  all,  sir. 

COMMISSIONER  DURR:  If  there  is  no  objection, 
it  will  be  admitted. 

(FEDERAL  COMMUNICATIONS  COMMISSION 
EXHIBIT  NO.  47  WAS  RECEIVED  IN  EVIDENCE.) 

MR.  POWELL:  There  is  one  portion  of  that  which 
I  would  like  to  find,  and  that  is  on  Page  5,  under  the 
column,  “Ministers  and  Dancing.”  I  would  like  to  read 
this: 

“This  survey  made  headlines  over  four  columns  in  the 

Richmond  News  Leader:  ‘Ministers  of  Four  Presbyteries 

Reported  Approving  Dancing.”  We  would  ask:  ‘So 

what?’  Presbyterian  ministers  are  not  the  Christian’s 

standard  or  authoritv.  It  is  still  true  that  19  out  of  everv 

•  % 

20  prostitutes  had  their  start  in  the  Dance  which  these 
Presbyterian  ‘ministers’  and  their  wives  are  in  favor 
of  teaching  their  children.  Well,  it  is  a  good  way  to 
groom  your  daughters  for  the  life  of  a  prostitute!  You’re 
Welcome!  .  .  . 
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The  person,  whether  he  be  minister  or  scoundrel 
816  who  says  that  his  thoughts  are  pure  and  has  no 
lustful  motives  in  dancing  with  a  woman  is  either 
the  Biggest  Liar  or  Not  a  Man !” 

COMMISSIONER  DURR:  That  article  from  Exhibit 
47  will  be  admitted.  If  there  is  no  objection  it  will  be 
admitted  as  Exhibit  No.  47. 

MR.  POWELL:  I  offer  for  identification  the  issue  of 
September,  1947,  that  portion  of  it  which  is  to  be  found 
on  Page  12  under  the  heading  “Dr.  Oscar  Johnson’s  Bap¬ 
tist  Program.”  This  article  characterizes  the  World 
Baptist  Alliance  as  being  communistic. 

COMMISSIONER  DURR:  If  there  is  no  objection 
Exhibit  48  will  be  admitted. 

(FEDERAL  COMMUNICATIONS  COMMISSION 
EXHIBIT  NO.  4S  WAS  RECEIVED  IN  EVIDENCE.) 

•  •  •  # 


821  Marvin  /.  Thompson 

*  *  •  • 

Direct  Examination 

•  •  •  • 

831  Q  Mr.  Thompson,  when  you  were  actively 
working  at  the  station,  did  you  file  Form  No.  323  (a) 
identified  as  an  interim  ownership  report  for  the  sta¬ 
tion?  A  Yes,  sir. 

Q  Let  the  record  show  that  this  interim  ownership 
report  is  marked  as  having  been  received  by  the  Com¬ 
mission  on  June  13,  1947.  Now  in  this  interim  ownership 
report,  Mr.  Thompson,  I  find  this  statement  on  Page  3. 
“Distribution  of  common  voting  stock  on  application 

Form  301  (5)  200  shares  at  $100.”  Is  that  correct?  Is 

there  any  change  or  explanation  to  be  made  as  to  that? 
A  W ould  you  mind  reading  that  again  ? 

Q  “Distribution  of  common  voting  stock  on  applica- 
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tion  Form  301  (5)  200  shares  at  $100.”  A  That  is  cor¬ 
rect  as  to  the  number  of  shares  and  par  value. 

Q  I  notice  in  that  column  is  the  name  Marvin 
832  I.  Thompson,  Citizenship,  U.  S.;  Number  of  shares, 
100;  Number  of  votes,  100;  Class  of  stock,  common; 
Par  value,  100;  Pledged  on  organization,  $10,000.  Is  that 
correct?  A  My  understanding  of  that  entry  is  that  it 
stated  the  fact  that  I  had  50  shares  of  the  voting  stock 
of  the  corporation  at  $100  per  share  and  that  I  had 
pledged  myself  to  purchase  an  additional  50  shares  at 
the  same  par  value. 

MR.  POWELL:  Are  you  changing  your  testimony? 
Yesterday  you  said  you  hadn’t  subscribed,  or  pledged 
that  stock. 

BY  MR.  STOLLENWERCK : 

Q  Mr.  Thompson,  doesn’t  the  record  show  a  letter  in 
which  you  wrote  that  you  intended  to  purchase  50  shares 
of  additional  stock  ?  A  That  is  correct. 

‘  Q  Is  that  the  basis  of  this  entry,  as  to  what  is  pledged? 
A  Yes,  sir. 

Q  You  took  the  word  “pledged”  to  mean  you  could 
obtain  that  stock  at  any  time  if  you  put  the  money  up. 
Is  that  the  idea  ?  A  That  is  correct. 

Q  And  that  is  the  identical  50  shares  which  your 
testimony  showed  were  never  directly  transferred  to  you? 
A  That  is  correct,  sir. 

Q  Then,  is  it  an  error  in  this  Form  323(a)  to  interpret 
that  100  shares  as  having  been  actually  received 
S33  by  you?  A  Yes,  sir. 

Q  What  was,  as  a  matter  of  fact,  done  with 
that  50  shares?  A  The  purpose  of  the  form  was  to  show 
what  had  happened  to  the  50  shares  of  additional  common 
stock  that  was  to  be  sold  to  complete  the  200  shares 
as  authorized.  The  50  shares  were  split  three  ways  be¬ 
tween  the  stockholders  of  the  corporation,  J.  Harold 
Smith,  Myrtice  Rhodes  Smith  and  Marvin  I.  Thompson. 

Q  Was  this  Form  323  (a)  sent  in  with  that  in  error 
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on  the  assumption  that  it  had  been  actually  pledged, 
whereas  it  was  only  your  privilege  of  buying  the  stock? 
A  I  would  say  that  was  an  error  in  my  interpretation 
of  the  form.  The  form  itself,  I  believe,  applies  to  licensees 
of  radio  stations  and  not  permittees. 

Q  This  was  tilled  out  when  the  station  was  a  per¬ 
mittee  rather  than  a  licensee?  A  That  is  correct,  sir. 

Q  But  it  was  reported  to  the  Commission  at  the  date 
indicated  hereon  ?  A  That  is  correct. 

MR.  STOLLENWERCK:  Mr.  Commissioner,  if  I  may 
have  the  privilege  as  attorney  for  Mr.  Thompson,  I  would 
like  to  explain,  1  think  in  the  simplest  way,  the  misappre¬ 
hension  I  had  in  connection  with  the  facts.  I  got  the  im¬ 
pression  in  helping  him  fill  this  out — 

MK.  POWELL:  Just  a  minute,  now;  is  this 
834  in  the  nature  if  explaining  this  document  ? 

MR.  STOLLENWERCK:  Yes,  sir.  That  is 
what  it  is. 

COMMISSIONER  DURR:  Did  you  fill  out  the  docu¬ 
ment? 

MR.  STOLLENWERCK:  I  added  from  my  interpre¬ 
tation  of  the  facts,  the  clause  at  the  bottom  which  I  wish 
to  explain.  It  reads,  “It  is  believed  official  consent  of 
the  Commission  for  the  above  change  is  not  required, 
there  being  no  transfer  of  affirmative  control  by  Marvin 
I.  Thompson,”  etc.  The  misapprehension  was  this:  In 
checking  up  above  here  I  noticed  it  said,  “100  shares  to 
Mr.  Thompson.”  He  already  had  100  shares. 

THE  WITNESS:  No,  sir.  I  had  50  shares.  I  had 
pledged  to  purchase  an  additional  50. 

MR.  POWELL:  I  am  just  wondering  about  it  as  far 
as  procedure  is  concerned.  I  don’t  mean  to  be  quarrel¬ 
some  about  the  thing,  but  are  you  now  explaining,  sir, 
how  it  happened? 

MR.  STOLLENWERCK :  I  am  explaining  an  error  I 
personally  made,  inadvertently. 
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MR.  POWELL:  The  Commission,  I  don’t  think,  can 
consider  your  explanation  until  you  go  on  the  stand. 

MR.  STOLLEXWERCK :  I  am  perfectly  willing  to  go 
on  the  stand. 

COMMISSIONER  DURR:  He  is  an  attorney  for  the 
applicant. 

MR.  POWELL:  Yes,  sir.  I  understand. 

MR.  STOLLEXWERCK:  I  didn’t  want  to  take  the 
time  to  do  that. 

MR.  POWELL:  We  don’t  want  you  to  do  that 
but — 

835  COMMISSIONER  DURR:  If  you  want  to  put 
him  under  oath,  you  can. 

MR.  POWELL:  No,  sir,  I  don’t  want  to  do  that  but 
I  wanted  to  get  clear  in  my  mind  why  he  is  explaining 
the  purport  of  the  document. 

MR.  STOLLEXWERCK:  I  am  explaining  an  error 
in  the  document  which,  as  attorney,  I  had  detected  that 
I  made. 

MR.  POWELL :  I  understand  that  now. 

MR.  STOLLEXWERCK:  Mr.  Thompson  had  sub¬ 
mitted  this  to  me  and  in  considering  whether  it  required 
the  consent  of  the  Commission  for  this  supposed  trans¬ 
fer,  which  at  that  itme  I  had  in  mind  had  been  made,  con¬ 
sisting  of  an  additional  50  shares  to  him,  I  got  the  im¬ 
pression  that  Mr.  Thompson,  having  received  the  50 
shares,  had  100  shares,  and  Mr.  Smith  and  Mrs.  Smith 
combined  had  the  other  100  shares,  and  consequently  that 
Mr.  Thompson  had  negative  control  inasmuch  as  only  50 
per  cent  had  gone  to  him  and  the  other  50  per  cent  to 
the  two  other  stockholders  jointly,  and  when  that  50 
shares  was  divided  into  three  parts  because  Mr.  Thomp¬ 
son  did  not  actually  receive  it  as  I  thought  he  had,  I 
saw’  that  there  would  be  a  relinquishment  of  that  negative 
control  by  his  releasing  the  50  shares  or  at  least  33-1/3 
shares,  because  he  retained  16-2/3  shares. 
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MR.  POWELL :  What  is  ‘  ‘ negative  control  ?  ’  ’ 

MR.  STOLLEXWERCK:  Negative  control,  as  I  un¬ 
derstand  it,  is  where  there  is  50  per  cent  control  in 
S36  one  group  and  another  50  per  cent  in  another 
group,  so  that  neither  has  control.  Negative  con¬ 
trol  is  a  term  where  a  person  or  any  number  of  persons 
have  50  per  cent,  so  that  there  is  no  control  anywhere. 
1  thought  Mr.  Thompson's  acquisitions  of  stock  had  put 
him  in  the  position  of  where  he  had  50  per  cent  and  for 
that  reason  I  used  the  expression  “negative  control,’ ’  but 
it  is  a  misapprehension  on  my  part,  as  he  had  not  received 
the  50  shares  and  they  were  divided  into  three  parts  be¬ 
fore  lie  received  them. 

COMMISSIONER  DURR:  Was  the  notation  on  that 
document  which  you  read  contained  in  the  document  as 
originallv  filed  ? 

MR.  STOLLEXWERCK :  Yes,  sir.  This  is  the  origi¬ 
nal  document.  That  is  the  explanation  of  that  error  in 
relation  to  his  relinquishing  negative  control,  as  he  never 
had  it. 

MR.  POWELL:  That  is  your  reference  to  the  50 
shares — the  last  50  shares? 

MR.  STOLLEXWERCK:  That  is  correct.  The  50 
shares  which  were  shown  on  Page  5  as  having  been 
divided  into  three  parts  of  1/6  and  2/3  each. 

MR.  POWELL :  I  see,  sir.  Go  ahead. 

MR.  STOLLEXWERCK:  Making  up  that  exhibit  of 
50  shares. 

*  #  •  • 

S44  Q  Mr.  Commissioner,  I  find  here  two  other 
notes  I  have  overlooked.  Mr.  Thompson,  in  con¬ 
nection  with  the  purchase  of  your  stock  from  WIBK,  I 
have  here  what  purports  to  be  a  note  for  $1,660.  Is  that 
a  note  that  is  connected  with  your  purchase  of  stock? 
A  No,  sir.  I  think  my  note  was  for  $1,600. 

Q  $1,600?  A  Yes. 
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Q  I  will  change  the  number  to  $1,600.  I  have  a  note 
for  $1,600  payable  to  Myrtice  Rhodes  Smith,  dated  De¬ 
cember  11,  1946,  signed  by  Marvin  I.  Thompson  and 
Jimmie  K.  Thompson,  wife.  I  hand  you  this  for  identi¬ 
fication. 

(Document  handed  to  witness.) 

A  Yes,  sir.  This  is  the  original  note. 

COMMISSIONER  DURR:  It  will  be  marked  Exhibit 
54  for  identification. 

(INDEPENDENT  BROADCASTING  COMPANY, 
INC.  DOCUMENT  AS  ABOVE  DESCRIBED,  WAS 
MARKED  FOR  IDENTIFICATION  AS  EXHIBIT  NO. 
54.) 

BY  MR.  STOLLENWERCK : 

845  Q  Will  you  please  explain  the  conditions  in  re¬ 
lation  to  the  execution  of  that  note?  A  The 
moneys  from  this  note  were  used  to  purchase  the  remain¬ 
ing  16-2/3  shares  of  common  stock  that  I  have  in  the  In¬ 
dependent  Broadcasting  Company.  It  might  be  noted  that 
the  purchase  price  of  the  stock  would  be  16-2/3  times 
100,  which  was  the  par  value.  This  note  was  made  in 
round  numbers  of  $1,600,  and  I  still  owe  Myrtice  Rhodes 
Smith  $66-2/3,  but  there  is  not  a  note  in  that  amount,  it 
has  not  been  issued. 

Q  This  $1,600  note  is  the  evidence  of  that  loan  from 
Mrs.  Smith  to  you?  A  Yes,  sir,  but  as  I  say  there  is 
still  a  balance  of  66-2/3  dollars  and  there  is  no  note  for 
it  and  it  has  not  been  paid. 

Q  That  money  was  used  in  the  purchase  of  1/3  of 
that  50  shares  of  which  we  spoke  a  few  moments  ago? 
A  Yes,  sir. 

MR.  STOLLENWERCK:  We  are  offering  this  note 
in  evidence  as  Exhibit  No.  54. 

MR.  PO  WkLL  :  Mav  we  see  it ? 

MR.  STOLLENWERCK :  Yes,  sir. 

MR.  POWELL :  No  objections. 
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COMMISSIONER  DURR:  The  note  marked  Exhibit 
54  will  be  received  in  evidence. 

•  *  *  * 

S75  Marvin  L  Thompson 

*  *  *  • 

376  Cross  Examination 

BY  MR.  POWELL: 

Q  Now,  Mr.  Thompson,  1  believe  you  indicated  that 
vou  had  subscribed  for  50  shares  of  additional  common 
stock?  A  That  is  correct. 

q  In  other  words,  as  1  understand  it,  at  the  inception 
of  this  corporation  there  were  200  shares  of  common  stock 
authorized?  A  That’s  right. 

Q  150  shares  were  held;  by  you,  50  shares;  Mrs. 
Smith,  50  shares;  and  Reverend  Smith,  50  shares.  A 
That  is  correct. 

Q  You  have  stated,  I  believe,  that  those  shares  were 
allocated?  A  I  stated  that  they  were  allocated  and  vot¬ 
ing  rights  recognized. 

Q  I  want  to  refer  to  BP-5000,  which  is  the  original 
application  for  construction  permit.  1  would  like  the  rec¬ 
ord  to  show  that  page  9,  question  S-(e)  reads  “Show  the 
number  of  shares  of  eacli  class  of  stock  issued  and  out¬ 
standing.”  The  answer  thereto  is  “150  shares  capital 
stock.”  I  believe,  sir,  you  have  stated  that  you  did  not 
subscribe  for  any  stock  in  addition  to  the  50  shares  of 
stock  which  you  purchased?  A  That  is  correct. 
S77  Q  All  right,  sir.  A  I  might  qualify  that  by 
stating  a  formal  subscription  was  submitted  to  the 
board  of  directors. 

Q  That  formal  subscription  was  also  submitted  to  the 
Commission,  was  it  not?  A  No,  sir.  I  said  a  formal 
subscription  was  not  submitted  to  the  board  of  directors. 

!  Q  I  would  like  to  call  your  attention  to  page  4  of 
Exhibit  4  in  BP-5000,  which  is  a  letter  from  Master 
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Sergeant  Marvin  L  Thompson,  dated  June  27,  1946,  Oak 
Ridge,  Tennessee  to  the  Independent  Broadcasting  Cor¬ 
poration,  Knoxville,  Tennessee.  “Gentlemen:  I  request 
permission  to  purchase  the  remaining  $5,000  of  capital 
stock  the  organization  has  outstanding  as  of  this  date.” 

COMMISSIONER  DURR :  $5,000  ? 

MR.  POWELL:  Yes,  sir.  That  would  be  50  shares 
at  $10  apiece  ? 

THE  WITNESS:  At  $100. 

BY  MR.  POWELL: 

Q  That’s  right.  “As  you  know,  I  am  in  the  Army  of 
the  United  States  but  will  be  discharged  July  3.  1946.  I 
plan  to  make  application  for  a  loan  under  the  provisions 
of  the  G.  I.  Bill  of  Rights  to  secure  funds  to  purchase 
same.  I  have  every  reason  to  believe  that  a  loan  for  the 
purpose  will  be  permitted  by  any  lending  institu- 
S78  tion.  You  may  consider  this  letter  as  an  official 
application  and  binding  on  my  part.”  That  letter 
and  that  application  was  never  accepted  by  the  Independ¬ 
ent  Broadcasting  Corporation — your  application  for  sub¬ 
scription?  A  At  a  formal  acceptance  of  the  board  of 
directors,  no,  sir. 

Q  In  other  words,  you  never  subscribed  the  stock,  did 
you?  Is  that  what  you  mean  to  say?  A  I  never  ac¬ 
cepted  it. 

Q  You  applied?  A  That’s  right.  If  the  board  of 
directors  wanted  to  deem  that  a  subscription,  they  could. 
However,  it  was  not  considered  as  a  subscription. 

Q  I  see.  Now  I  would  like  to  turn  to  Exhibit  4,  page 
2,  BP  5000,  which  is  a  letter  dated  June  29,  1946  from 
Marvin  I.  Thompson,  vice  president,  to  the  Federal  Com¬ 
munications  Commission: 

“Gentlemen: 

The  Independent  Broadcasting  Corporation  is  a  new 
corporation  chartered  in  the  State  of  Tennessee  and  was 
formed  for  the  express  purpose  of  applying  for  a  new 
radio  station  for  Knoxville,  Tennessee.  A  complete  sys- 
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tem  of  bookkeeping  has  not  been  set  up  and  will  not 
until  the  construction  permit  requested  has  been  granted. 
A  complete  balance  sheet  of  the  corporation’s  books  will 
be  impossible  to  present,  but  the  following  infor- 
S79  mation  is  given  for  the  purpose  of  stating  the  cor¬ 
poration’s  financial  standing  at  present  date. 


Cash  on  deposit  $15,000 

Loans  approved — tentative  18,000 

Capital  stock  pledged  to  be  sold  5,000 

Preferred  stock  to  be  sold  15,000 

Total  $53,000” 


Opposite  the  statement,  “Capital  stock  pledged  to  be 
sold”  is  (see  letter  attached  to  this  exhibit),  which  is  the 
letter  which  has  just  been  read  into  the  record  from  Mas¬ 
ter  Sergeant  Marvin  I.  Thompson.  So,  Mr.  Thompson, 
as  I  understand  it  you  did  not  subscribe  to  the  stock,  but 
in  the  balance  sheet  which  you  submitted  to  the  Com¬ 
mission  you  had  $5,000  pledged  to  be  sold.  Is  that  cor¬ 
rect?  A  That  pledge  was  on  my  part  to  the  corpora¬ 
tion. 

Q  Would  vou  be  good  enough  to  tell  me  whv  vou  in- 
eluded  it  in  your  balance  sheet  of  the  corporation?  A 
At  the  time  that  was  included  in  the  balance  sheet  I  had 
planned  to  purchase  the  stock. 

Q  Did  you  ever  inform  the  corporation?  A  That  I 
planned  to  purchase? 

Q  That  you  had  not  subscribed  to  this  stock?  A 
Yes,  sir. 

Q  When  ?  A  At  the  time  I  filed  the  Form 
323(a). 

886  Q  All  right,  sir.  I  am  reading  from  Form 
323(a)  filed  by  the  Independent  Broadcasting  Cor¬ 
poration.  and  T  am  reading  from  page  3  thereof,  ques¬ 
tion  5.” 

“Licensee  reports  the  following  transactions  concern¬ 
ing  the  ownership  of  stock: 
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Marvin  I.  Thompson — number  of  shares — 100 ;  number 
of  votes — 100;  class  of  stock — common;  par  value  stated; 
consideration  paid,  $10,000.  ” 

It  says  also,  ‘‘and  pledged  to  the  organization.”  What 
does  that  mean?  A  That  means  that  in  the  original 
application  it  stated  that  I  pledged  myself  to  purchase 
the  additional  $5,000  in  common  stock  and  that  I  had 
already  $5,000  of  the  stock. 

Q  Let  me  get  this  straight.  Just  a  minute  ago,  sir, 
I  believe  you  said  you  had  not  pledged  it?  A  The 
pledge  was  on  my  part  to  the  corporation,  if  the  letter 
would  be  honored  as  a  subscription. 

Q  Mr.  Thompson,  you  stated  in  your  testimony  that 
you  didn't  pledge  it.  You  stated  in  the  application  that 
you  did  pledge  it,  and  on  Form  323  (a)  filed  by  your 
attornev  on  June  13th  vou  have  again  reiterated  the  fact 
that  you  pledge  the  stock  on  organization.  A  Let  us 
see  now.  Would  you  mind  repeating  that  please,  Mr. 
Powell  ? 

Q  Your  application,  BP-5000  states,  and  your 
881  balance  sheet  shows  that  $5,000  worth  of  stock  was 
subscribed  by  you.  In  your  testimony  you  state 
you  did  not  subscribe  for  it  and  your  Form  323(a)  shows 
you  did  subscribe  for  it  on  organization  of  the  corpora¬ 
tion.  What  is  the  fact?  A  I  believe  the  letter  states  I 
request  permission  and  that  you  may  consider  this  bind¬ 
ing  on  my  part.  I  do  not  believe  it  states  that  the  cor¬ 
poration  was  accepting  the  letter  as  a  subscription. 

Q  You  realize,  do  you  not  Mr.  Thompson,  that  the 
Federal  Communications  Commission  acted  on  the  basis 
of  the  balance  sheet  submitted  by  your  corporation?  A 
I  believe  I  stated  that  the  balance  sheet  was  incomplete 
and  that  the  stock  had  not  been  sold. 

Q  I  beg  to  differ  with  you,  sir.  I  will  show  it  to 
you.  I  want  you  to  show  me  any  place  in  this  record,  in 
this  application,  where  anything  else  appears  other  than 
the  fact  that  you  originally  subscribed  to  this  stock  or 
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stated  you  subscribed  to  this  stock?  Incidentally,  Mr. 
Thohipson,  did  you  ever  apply  for  that  G.  I.  Bill  of 
Rights  loan?  A  Yes,  sir.  The  loan  was  discussed  with 
a  bank  in  a  verbal  discussion  in  Knoxville. 

Q  1  What  was  the  result  of  the  conference  ?  A  I  talked 
with  a  gentleman  there  about  the  possibility  of  making  a 
loan  to  purchase  the  stock. 

Q  All  right,  sir.  Here  is  Exhibit  5,  page  2, 
SS2  the  balance  sheet  of  this  corporation  on  June  29th. 

(Document  handed  to  witness.) 

Q  (Continued)  How  much  money  is  stated  in  that 
exhibit  is  pledged  for  additional  stock?  A  Pardon  me. 
I  was  reading  this. 

Q  How  much  money  does  that  balance  sheet  state  is 
allocated  to  the  purchase  of  additional  stock,  pledged?  A 
$3,000.  I  think  it  states — 

COMMISSIONER  DURR:  Is  that  pledge  listed  as  an 
asset  of  the  corporation  on  the  balance  sheet? 

THE  WITNESS:  The  balance  sheet  in  itself  is  given, 
as  a  complete  balance  sheet  of  the  corporation’s  books 
will  be  impossible  to  present.  This  set  forth  the  sums 
of  money  that  it  was  anticipated  that  the  corporation 
would  receive  to  construct  the  station.  The  statement 
here.  “Capital  stock  pledged  to  be  sold”  I  would  say 
should  properly  state  “Capital  stock  pledged  to  be  pur¬ 
chased.”  It  must  remembered  I  prepared  the  applica¬ 
tion  and  T  wrote  the  corporation  a  letter — 

BY  MR.  POWELL : 

Q  What  did  you  say  it  should  state?  A  Capital 
stock  pledged  to  be  purchased. 

Q  You  just  finished  telling  us  you  didn’t  pledge  it. 
A  I  am  not  speaking  of  my  relationship  to  the  company. 

Q  By  the  way,  you  prepared  this  application,  didn’t 
you?  A  Yes,  sir. 

S83  Q  All  right,  sir.  I  am  sorry  to  interrupt  you. 

A  It  does  say  here,  “Capital  stock  pledged  to  be 
sold.  (See  letter  attached  to  this  exhibit)  $5,000.” 
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Q  That  means  $5,000  is  immediately  forthcoming  and 
available  if  needed,  does  it  not  sir?  A  You  mean  by  me? 

Q  When  you  submitted  that,  didn’t  that  mean  you 
were  telling  the  Commission  there  was  $5,000  immedi¬ 
ately  available?  A  No,  sir.  I  think  I  stated  in  here  I 
would  apply  for  a  loan  and  I  believed  that  the  loan  would 
be  granted. 

Q  Did  you  ever  info  mi  the  Commission  that  that  loan 
had  not  been  granted  and  that  you  had  never  gotten  the 
50  shares  of  stock?  \Ye  just  want  the  facts  here  and  we 
may  have  missed  it  in  this  application,  and  also  in  your 
application,  or  in  the  amendments  to  this  application.  A 
When  the  additional  50  shares  of  stock  were  sold  and 
$5,000  obtained  from  that  sale,  well  the  stock  was  sold 
to  Myrtiee  .Rhodes  Smith,  J.  Harold  Smith  and  Marvin 
I.  Thompson.  1  did  not  know  whether  the  transaction 
should  be  reported  to  the  Commission  or  not.  On  a  visit 
to  Washington,  I  met  the  radio  attorney,  Mr.  Frank 
Stollenwerck,  so  I  decided  that  this  would  be  the  proper 
time  to  call  Mr.  Stollenwerck  and  to  get  some  advice. 

Q  When  was  this  visit?  A  This  was  in  De- 
884  cember  1946  when  the  additional  $5,000  came  up.  I 
called  Mr.  Stollenwerck  and  told  him  that  the  appli¬ 
cation  sets  forth  that  Marvin  I.  Thompson,  J.  Harold 
Smith  and  Myrtiee  Rhodes  Smith  have  50  shares  each  of 
common  stock.  I  said,  “Now  we  have  taken  an  additional 
50  shares  which  I  had  hoped  to  be  financially  in  a  posi¬ 
tion  to  purchase,  and  they  are  now  divided  among  the 
three  of  us,  or  at  least  we  are  contemplating  such  a  pro¬ 
cedure.”  I  asked  Mr.  Stollenwerck  what  the  situation 
looked  like  to  him  and  would  he  be  interested  in  being 
engaged  as  attorney  for  the  Independent  Broadcasting 
Co.  Mr.  Stollenwerck  stated,  “I  will  find  out  for  you 
and  advise  you  as  to  what  I  find  out.”  This  was  by 
telephone  conversation.  I  don’t  remember  whether  it  was 
by  letter  or  telephone  call  again  that  Mr.  Stollenwerck 
said,  “I  cannot  see  that  you  have  changed  anything.  I 
believe  it  was  the  way  we  have  discussed  it.” 
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Q  By  the  way,  let  me  interject  here.  I  am  sorry.  I 
asked  you  to  bring  your  correspondence.  Have  you  been 
able  to  tind  that?  A  Yes,  sir.  1  found  my  correspond¬ 
ence  with  Mr.  Stollenwerck.  I  do  not  know  for  sure  that 

.  i 

it  was  during  this  conversation,  or  during  a  later  con¬ 
versation,  but  1  believe  Mr.  Stollenwerck  stated,  “I  have 
inquired  and  it  seems  to  me  that  it  does  not  have  to  be 
reported.  99 

Q  What  is  it  that  doesn't  have  to  be  reported  now, 
sir?  A  This  splitting  of  the  50  shares  of  stock 
S85  that  we  are  discussing,  and  the  $5,000. 

Q  You  are  talking  about  the  sale  of  the  50 
shares,  but  did  you  consult  about  the  subscription  which 
we  are  talking  about?  A  You  see,  the  subscriptions 
were  accepted.  In  the  minutes  of  the  meeting  of  the  cor¬ 
poration  I  inserted  the  statement  to  the  effect  that  the 
Federal  Communications  Commission,  I  believe,  should  be 
advised.  I  wasn’t  positive  of  that  but  I  would  attempt 
to  find  out.  Then  at  a  later  meeting — 

Q  That  was  December  13,  1946,  was  it  not  ?  A  That 
is  correct. 

Q  And  your  application  was  filed  when?  A  The  ap¬ 
plication  was  filed  July  1  of  1946. 

Q  So  in  December  you  finally  decided  or  began  to  con¬ 
verse  about  the  problem.  Is  that  the  idea?  A  Yes,  sir. 
The  transaction  took  place  in  December. 

Q  When  were  you  granted  your  construction  permit? 
A  Our  construction  permit  was  granted  on  October  10, 
1946,  subject  to  final  approval. 

Q  Between  the  time  of  your  application  for  the  con¬ 
struction  permit  and  the  time  of  the  grant  of  it,  the  Com¬ 
mission  was  not  informed  of  this  subscription  problem, 
was  it?  A  The  actual  discussion  on  the  additional 
$5,000  for  50  shares  of  stock  was  not  brought  into  the 
picture  until  such  time  as  we  had  a  purchase.  We 
SS6  had  decided  to  modify  the  construction  permit. 

Q  My  question  was,  between  the  date  of  your 
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application  for  a  construction  permit  and  the  date  of  the 
grant  of  that  permit  did  you  ever  inform  the  Commission 
that  you  had  not  subscribed  for  50  shares  of  common 
stock?  A  Well — 

Q  It  is  simple,  sir.  Yes,  or  no. 

MR.  BAKER:  Will  you  repeat  the  question  so  that 
lie  understands  it  ? 

THE  WITNESS:  I  think  the  added  statements  you 
made  confused  the  statement  just  a  little. 

MR.  BAKER:  Would  you  mind  repeating  the  state¬ 
ment? 

BY  MR.  POWELL : 

Q  Between  the  time  of  filing  of  BP-5,000  for  a  con¬ 
struction  permit  in  July,  I  believe,  and  the  date  of  its 
grant  in  October,  did  you  ever  inform  the  Commission 
that  vou  had  not  subscribed  for  50  shares  of  common 
stock?  A  The  situation  remained  mav  we  sav,  dormant 
until  such  time  as  the  site  was  approved. 

COMMISSIONER  DURR:  Could  you  answer  the 
question  ves  or  no  and  then  explain  it? 

THE  WITNESS:  Well, no. 

BY  MR.  POWELL : 

Q  Did  you  ever  subsequently  inform  the  Commission? 
A  May  I  interrupt  a  minute?  I  believe  the  Com- 
8S7  missioner  said  would  I  answer  no  and  then  ex¬ 
plain  it. 

COMMISSIONER  DURR:  I  said,  could  you  answer 
yes  or  no. 

THE  WITNESS:  I  mean  answer  yes  or  no  and  then 
explain. 

COMMISSIONER  DURR :  Yes. 

THE  WITNESS:  All  right.  Thank  you.  The  an¬ 
swer  no  to  that  question  is  the  discussion  concerning  the 
additional  50  shares  was  not  in  order  since  we  had  no 
site  approval  and  only  a  conditional  grant. 

MR.  POWELL:  The  point  is  that  you  had  told  the 
Commission  one  thing  and  you  did  another. 
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COMMISSIONER  DERR:  When  was  the  application 
filed? 

THE  WITNESS:  July  1,  1946,  and  accepted  for  filing 
the  17th  of  July. 

COMMISSIONER  DURR:  And  the  construction  per¬ 
mit  was  conditionally  granted  when? 

THE  WITNESS:  Conditionally  granted  October  10. 
The  final  construction  permit  was  granted  in  April  of  this 
year,  Mr.  Commissioner. 

COMMISSIONER  DURR :  The  conditional  construc¬ 
tion  permit  was  granted  when? 

THE  WITNESS :  October  10. 

COMMISSIONER  DURR:  And  between  the  date  of 
the  filing  of  the  application  and  the  date  of  the  issuance 
of  the  conditional  construction  permit,  did  you  notify  the 
Commission  in  any  way  of  any  qualification  that 
88S  was  pertinent  on  the  information  filed  with  your 
original  application? 

THE  WITNESS:  T  didn’t  know  anything  about  any 
information  that  would  be  necessary  to  file  concerning  the 
application. 

COMMISSIONER  DURR :  Did  the  corporation  act  on 
your  letter  one  wav  or  the  other,  in  which  vou  ask  in 
general  to  buy  50  shares  of  stock? 

THE  WITNESS:  There  was  a  general  discussion  con¬ 
cerning  the  50  shares  of  stock  in  December. 

MR.  POWELL:  When  in  December,  sir? 

THE  WITNESS:  During  the  week  of  the  13th,  the 
best  I  remember. 

COMMISSIONER  DURR:  That  was  after  the  condi¬ 
tional  construction  permit  was  issued? 

THE  WITNESS :  That  is  correct. 

COMMISSIONER  DURR :  Prior  to  that  time  no  action 
at  all  was  taken  by  the  corporation  or  any  of  its  directors, 
or  officers,  with  respect  to  your  letter  asking  permission 
to  buy  50  more  shares  of  stock? 

THE  WITNESS:  No,  sir 
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COMMISSIONER  DURR:  You  stated  that  the  cor¬ 
poration  might  consider  that  as  a  pledge  on  your  part. 
There  was  no  consideration  given  to  that  at  all  ? 

THE  WITNESS :  No,  sir. 

BY  MR.  POWELL: 

Q  Now,  on  December  16,  1946,  you  filed  your 

589  application  BPH-1146  for  a  frequency  modulation 
station.  On  pages  S  and  9  thereof,  questions  are 

seen  relative  to  the  corporate  structure  of  the  corpora¬ 
tion.  In  answer  to  the  question  which  was  denominated 
sub-heading  (e)  “show  the  number  of  shares  of  each 
class  of  stock  issued  and  outstanding.”  The  answer  is, 
“Filed  with  Federal  Communications  Commission  as  an¬ 
swering  question  SO  in  Form  301.”  Form  301  is,  as  you 
know,  the  application  for  a  construction  permit.  There 
has  been  no  change  since  the  filing  of  this  form. 

So,  on  December  16,  you  did  not  inform  the  Commission 
did  you  sir?  A  Would  you  assist  me  just  a  little?  Does 
that  December  16  mean  the  accepted  date  by  the  Com¬ 
mission  and  the  date  it  was  received  by  the  Commission? 

Q  That  is  correct.  T  wouldn’t  think  it  made  any  dif¬ 
ference  though.  Your  application  was  prepared  on  the 
13th  of  December,  which  is  the  day  I  believe  you  stated 
the  minutes  of  the  corporation  referred  to  this  situation 
and  I  will  introduce  minutes  to  show  they  were  actually 
taken  on  that  day. 

COMMISSIONER  DURR:  You  mean  the  application 
was  prepared  as  stated  on  that  day? 

MR.  POWELL:  It  was  prepared  on  the  13th  and 
sworn  to  on  the  14th  of  December.  In  any  a  subsequent 
amendment  to  BP  5000  or  BPH  1146,  did  you  inform  the 
Commission  that  you  had  not  taken  up  the  50  shares  of 
subscribed  stock? 

590  THE  WITNESS:  No,  sir.  There  again  as  I 
explained  to  the  Commissioner  I  called  Mr.  Stol- 

lenwerck  to  find  out  what  the  situation  was.  I  was  not  a 
radio  attorney  and  I  didn’t  propose  to  be  one.  It  is  on 
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this  point  in  the  corporation’s  affairs  that  I  felt  I  would 
need  legal  assistance.  That  is,  speaking  now  of  a  radio 
attornev.  So,  I  called  Mr.  Stollenwerek  and  asked  his 
advice. 

As  I  stated  before  I  met  Mr.  Stollenwerek  on  a  train. 

COMMISSIONER  DURR:  On  what  date  did  you  talk 
to  Mr.  Stollenwerek  the  first  time? 

THE  WITNESS:  It  was  during  the  month  of— the 
latter  part  of  December. 

COMMISSIONER  DURR:  After  the  filing  of  the  in¬ 
stant  application? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  POWELL : 

Q  All  right,  let  me  ask  you  this  question.  It  may 
save  us  time.  You  talked  to  your  attorney,  Mr.  Stollen- 
werck  in  December  or  January.  Is  that  right?  A  Yes. 

Q  Sometime  along  in  there.  A  Yes.  You  under¬ 
stand  the  sale  of  the  stock  was  made  conditional  on  the 
approval  of  the  Federal  Communications  Commission  in 
the  minutes  of  the  meeting,  because  I  was  getting  on 
thin  ice  you  might  say.  I  didn’t  know  where  I 
S91  stood  legally  as  far  as  the  Commission  was  con¬ 
cerned. 

Q  Then  how  did  it  happen  after  you  talked  to  Mr. 
Stollenwerek  in  December  or  January,  you  filed  Form 
323(a)  and  you  reiterated  the  fact  that  you  had  sub¬ 
scribed  for  the  stock  on  organization?  A  The  form 
that  you  are  referring  to  was  filed  when  I  started  ques¬ 
tioning  Mr.  Lewis,  who  was  questioning  me  concerning 
WIBK  in  Knoxville.  I  said,  “We  have  tossed  this  mat¬ 
ter  around  and  we  don’t  know  whether  we  should  have 
reported  it  or  not.  You  are  from  the  Commission  and 
maybe  you  could  advise  me.” 

Mr.  Lewis  said,  “Well,  I  can’t  advise  you,  but  I  do 
know  it  is  a  good  idea  to  let  the  Federal  Communications 
Commission  know  these  things.”  I  immediately  called 
ML  Stollenwerek  and  said,  “There  is  an  investigator 
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down  here  from  the  Federal  Communications  Commission 
and  will  you  check  one  more  time  and  find  out  if  this 
business  should  be  reported?” 

Mr.  Stollenwerck  stated — I  don’t  remember  whether  it 
was  by  letter  or  telephone — I  will  have  to  look  at  my 
files — but  he  said,  “I  contacted  an  obliging  attorney  with 
the  Federal  Communications  Commission  and  he  informs 
me  that  it  is  not  or  was  not  necessary  to  file  this  infor¬ 
mation.”  I  believe  I  then  wrote  a  letter  and  said,  “Well, 
let  us  get  it  in  anyway,”  and  the  result  was  the  filing 
of  323(a). 

MR.  STOLLENWERCK:  Mr.  Commissioner,  may  I 
have  the  privilege  of  explaining  what  the  situation 
was? 

892  MR.  POWELL :  T  wish  you  would,  sir. 

MR.  STOLLENWERCK:  Mv  recollection  is  a 
little  hazy  as  to  the  exact  situation,  but  this  idea  was  in 
my  mind  as  to  what  happened.  Mr.  Thompson  got  in 
touch  with  me — 

MR.  POWELL :  When  was  that,  sir? 

MR.  STOLLENWERCK:  I  can’t  remember  the  date. 
As  I  say,  I  am  a  little  hazy  about  it. 

MR.  POWELL :  Was  it  December  of  1946,  or  January 
of  1947,  Mr.  Stollenwerck? 

MR.  STOLLENWERCK:  I  don’t  remember  the  date. 
I  simply  remember  the  incident  that  he  called  me  in  con¬ 
nection  with  a  report  to  the  Commission  about  a  sale  of 
the  stock,  or  a  change  of  some  kind  in  the  stock.  I  got 
the  impression  that  Mr.  Thompson  was  planning  or  had 
either  a  transfer  of  control  involved,  or  not  a  transfer 
of  control;  and  on  the  assumption  that  a  transfer  of  con¬ 
trol  would  require  the  official  consent  of  the  Commission 
it  is  my  impression  that  I  informed  him  that  he  would 
not  have  to  get  the  official  consent  of  the  Commission. 

I  do  not  recall  anything  about  whether  he  should  re¬ 
port  or  not,  but  I  know  I  always  advise  clients  that  30 
days  after  anything  happens  it  should  be  reported  to  the 
Commission. 
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I  do  recall  in  a  hazy  way  I  got  in  touch  with  some¬ 
body — 

MR.  POWELL:  You  say  you  do  recall  advising  him 
30  days  after  anything  happens — 

S93  MR.  STOLLEXWERCK:  No,  I  don’t  recall  ad¬ 
vising  him  of  that,  but  that  is  my  regular  practice. 
I  don’t  recall  that  I  have  the  facts  sufficiently  in  mind  to 
recall  what  had  taken  place,  but  I  did  have  the  thought 
that  if  the  official  consent  of  the  Commission  was  neces- 
sarv,  we  would  have  to  set  that  if  it  was  a  transfer  of 

•i 

control.  I  can't  recall  anything  else  about  it,  except  that 
I  sot  in  contact  with  somebodv  in  a  routine  wav  in  one 
of  the  departments  of  the  Commission,  and  I  had  the  im¬ 
pression  confirmed  in  my  mnid  that  there  was  no  trans¬ 
fer  of  control,  and  with  that  idea  in  mind — 

MR.  POWELL:  We  are  talking  specifically  about  a 
pledse  now. 

MR.  STOLLEXWERCK:  As  I  say,  I  am  entirelv 

I  •  '  9  ^ 

hazv  about  it.  I  can  show  vou  mv  letter  if  vou  would 

9  •  •  • 

like  that  and  see  if  that  would  help  find  out  about  it. 
MR.  POWELL:  Was  that  pertinent  to  the  pledge? 
MR.  STOLLEXWERCK:  I  would  have  to  look  it  up 
to  see. 

MR.  POWELL:  You  didn’t  prepare  Form  323  (a),  did 
yon? 

MR.  STOLLEXWERCK:  Xo.  Mr.  Thompson  sent 
that  in  and  as  I  stated,  I  added  to  it  that  notation  down 
here. 

(MR.  POWELL:  You  didn’t  put  this  material  in  up 
here? 

MR.  STOLLEXWERCK :  Oh,  no. 

•  *  •  • 
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898  Marvin  I.  Thompson 

*  #  *  * 


Cross-Examination 

#  •  *  * 

926  Q  Mr.  Thompson,  at  what  time  were  the  50 
shares  of  common  stock,  that  is,  the  50  remaining 
from  the  150  shares,  at  what  time  were  they  purchased, 
and  by  whom?  A  It  seems  to  me  that  on  December  13, 
there  was  a  meeting  of  the  board  of  directors,  and  we  dis¬ 
cussed  the  matter  of  the  stock,  the  sale  of  the  additional 
stock  at  that  time.  I  guess  we  can  say  that  subscriptions 
were  receipted.  In  fact,  I  think  that  is  what  the  minutes 
of  the  meeting  show. 

Q  What  did  you  subscribe  for  on  December  13,  Mr. 
Thompson?  A  I  subscribed  for  16-2/3  shares.  I  think 
we  had  a  meeting.  I  don’t  think  it  was  stated  exactly 
as  that  in  the  minutes.  We  had  the  50  additional  shares 
of  stock  to  be  sold,  and  I  think  we  said  we  would  split 
it  three  wavs.  It  was  finally  decided  that  it  would  be 
split  three  ways. 

*  •  •  • 

928  Q  So  it  is  your  testimony  that  on  December  13, 
you  had  no  funds  with  which  to  purchase?  A 

Well,  I  didn’t  have  sufficient  funds  to  make  a  cash  pur¬ 
chase. 

929  Q  So  you  borrowed  $1,600,  is  that  correct?  A 
Well,  I  actually  borrowed  1,666  and  two-thirds  dol¬ 
lars,  issued  a  note  for  $1600,  and  forgot  about  the  re¬ 
mainder  until  Mr.  Lewis  reminded  me  that  there  were 
66-2/3  dollars  not  accounted  for,  and  I  still  owe  Mrs. 
Smith  that. 

Q  You  borrowed  that  from  Reverend  and  Mrs.  Smith? 
A  That  is  correct. 

Q  And  signed  a  note  to  that  effect?  A  I  believe, 
technically  speaking,  I  borrowed  it  from  Mrs.  Smith. 

Q  From  Mrs.  Smith.  Mr.  Thompson,  you  have  just 
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purchased  the  remaining  one-third  of  the  remaining  50 
shares  of  stock  ?  A  That  is  correct. 

Q  Did  you  ever  report  to  the  Commission  the  fact 
that  you  had  purchased  additional,  or  one-third  of  the 
remaining  50  shares  and  that,  to  effect  such  purchase 
you  had  borrowed  money?  A  During  the  meeting  held 
concerning  many  matters,  one  being  the  sale  of  additional 
stock,  I  brought  up  the  point  that — 

COMMISSIONER  DURR:  First,  can  you  answer  the 
question  which  ho  asked  you? 

THE  WITNESS:  I  was  attempting  to  answer  it,  but 
not  yes  or  no. 

930  BY  MR.  POWELL: 

Q  Can  you  give  me  a  yes  or  no  ? 

COMMISSIONER  DURR:  He  asked  if  you  reported 
that  to  the  Commission.  I  assume  you  can  answer  that 
yes  or  no,  then  you  can  give  further  information. 

THE  WITNESS:  Yes.  I  think  that  was  reported  in 
June. 

BY  MR.  POWELL: 

Q  You  reported  in  June  that  you  had  borrowed  money 
to  purchase  stock?  A  No,  sir,  I  reported  the  manner  in 
which,  the  fact  that  the  additional  stock  had  been  sold. 

*  *  #  * 

934  Q  Where,  in  any  document  you  filed  with  the 
Commission  did  you  inform  the  Commission  of  your 
indebtedness?  A  To  my  knowledge,  the  Commission 
hasn’t  been  informed. 

*  *  #  • 

936  Q  Mr.  Thompson,  let  us  refer  to  the  original 
application,  B-P-5000,  that  portion  of  it  which  is 
to  be  found  on  page  12,  which  relates  to  the  number  of 
shares  in  each  class  and  the  par  value  of  shares  to  be 
sold,  in  answer  to  which  the  statement  is  made,  “15,000 
shares  preferred  stock,  .$1  a  share”,  and  the  question  on 
that  same  page,  “To  whom  the  stock  or  securities  is  to 
be  sold”,  and  the  answer  thereto,  “Open  market”. 
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I  ask  you,  sir,  were  those  shares  ever  offered  on 

937  the  open  market?’  A  No,  sir. 

Q  May  I  ask  you,  sir,  why  not?  A  At  a  meet¬ 
ing  of  the  hoard  of  directors  in  December,  at  the  same 
time  the  matter  of  the  additional  50  shares  was  taken  up, 
50  shares  of  common  stock,  Reverend  Smith  said  that  he 
would  like  to  purchase  the  preferred  stock,  if  it  would 
be  permissible.  I  told  him  that  I  thought — I  saw  no  reason 
why  he  couldn’t  purchase  the  preferred  stock,  since  it  had 
no  voting  power  and  was  .just  a  proposition  to  raise  funds 
and  his  subscription  was  taken  for  the  preferred  stock. 

COMMISSIONER  DURR:  What  dividends  did  the 
preferred  stock  bear? 

THE  "WITNESS:  The  dividends  were  six  per  cent. 
COMMISSIONER  DURR :  And  no  share  in  the  profits 
beyond  the  six  per  cent  dividend? 

THE  WITNESS:  That  is  correct,  and  they  could  be 
called  back  on  any  dividend-paying  date  and  they  cannot 
have  anv  voting  rights. 

BY  MR.  POWELL : 

Q  When,  sir,  did  Mr.  Smith  purchase  these  shares?  A 
Mr.  Smith  discussed  the  matter  with  me,  I  believe  it  was 
by  phone,  as  to  whether  or  not  there  would  be  any  ob¬ 
jection  to  his  purchasing  the  additional  stock,  so  I  think 
the  transaction  was  completed  December  13.  To 

938  the  best  of  my  knowledge,  there  wasn’t  any  ques¬ 
tion  in  my  mind  that  the  transaction  would  be  com¬ 
pleted  and  there  wouldn’t  be,  since  it  didn’t  have  any  vot¬ 
ing  rights,  it  wasn’t  a  matter  that  would  have  to  be 
passed  on  by  the  FCC. 

•  *  *  • 

939  MR.  POWELL :  I  assume  the  witness  is  familiar 
with  that  fact,  he  knows  they  were  borrowed,  and 

my  question  would,  therefore,  be,  when  was  that  fact  re¬ 
ported  to  the  Commission. 

940  THE  WITNESS:  That  the  money  was  bor¬ 
rowed  to  purchase  the  preferred  stock? 
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BY  MR.  POWELL : 

Q  Yes.  A  It  wasn’t. 

Q  It  was  not  reported  ?  A  No,  sir. 

*  #  •  * 

944  J.  Harold  Smith 


Further  Direct  Examination 
BY  MR.  BAKER : 

Q  Mr.  Smith,  you  have  heretofore  testified  that  a 
sum  of  $35,000  was  paid  for  the  building  at  90S  South 
Gay  Street,  in  Knoxville,  Tennessee.  Is  that  correct?  A 
Yes,  sir. 

Q  And  I  believe  you  have  testified  that  the  deed  was 
placed  in  the  name  of  Southern  Bible  Institute  as  a  cor¬ 
poration?  A  That  is  right. 

Q  Did  the  Institute  thereupon  execute  in  your 
945  favor  certain  notes?  A  They  did,  sir. 

Q  Do  vou  have  those  notes  with  vou,  sir?  A 
Yes,  sir.  No,  not  the  notes,  actually  the  notes,  I  do  not 
have  them. 

MR.  BAKER :  If  the  Commissioner  please,  in  the  rush 
of  coming  to  Washington,  that  is  one  item  that  we  left 
behind,  and  we  will  supply  those  for  introduction  in  the 
record,  subject  to  objection,  of  course. 

COMMISSIONER  DURR :  Can  you  describe  the  notes 
at  this  time,  and  we  will  reserve  Exhibit  numbers  for 
them. 

MR.  BAKER:  Yes,  sir.  There  will  be  35  of  those 
notes.  They  might  all  go  in  as  one  exhibit,  if  that  would 
be  permissible. 

COMMISSIONER  DURR :  Suppose  we  reserve  Ex¬ 
hibit  5S  for  those  notes. 

There  are  a  series  of  35  notes  ? 

THE  WITNESS :  Yes,  sir. 

(Applicant’s  Exhibit  No.  5S,  reserved.) 
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BY  MR.  BAKER: 

Q  Will  you  describe  those  notes,  Mr.  Smith,  first  as 
to  their  amount?  A  They  are  for  $1,000  a  year,  pay¬ 
able  for  the  next  35  years,  the  first  note  coming  due  on 
the  11th  day  of  January,  I  believe,  1946. 

946  COMMISSIONER  DURR:  Who  is  the  maker 
and  who  is  the  payee  of  those  notes? 

THE  WITNESS:  The  Southern  Bible  Institute. 

COMMISSIONER  DURR:  The  Southern  Bible  Insti¬ 
tute? 

THE  WITNESS :  Is  the  payee. 

COMMISSIONER  DURR:  These  are  your  notes? 

THE  WITNESS:  They  are  my  personal  notes,  yes, 
sir. 

COMMISSIONER  DURR:  Payable  to  the  Bible  In- 
stitute? 

THE  WITNESS:  No,  sir,  the  notes  are  payable  to 
me  and  the  Southern  Bible  Institute  is  obligated  for 
those  notes. 

BY  MR.  BAKER: 

Q  To  clarify  the  situation,  how  many  of  those  notes 
are  there?  A  There  are  35. 

Q  And  what  is  the  amount  of  each  note?  A  $1,000 
each. 

Q  Those  are  the  only  notes  which  have  ever  been  exe¬ 
cuted  by  the  Institute  in  your  favor  in  that  amount?  A 
Yes,  sir. 

COMMISSIONER  DURR :  What  interest  do  those 
notes  bear? 

THE  WITNESS:  I  don’t  believe  they  bear  any  in¬ 
terest. 

BY  MR.  BAKER: 

Q  Will  you  explain  the  circumstances  of  the  execu¬ 
tion  of  those  notes?  A  Yes,  sir,  I  will.  Would 

947  it  be  permissible,  sir,  for  me  to  use  our  minutes 
of  that  meeting? 

COMMISSIONER  DURR:  You  may,  to  refresh  your 
recollection. 
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THE  WITNESS :  I  can  give  it  to  you  without,  but  I 
thought  if  you  wanted  me  to  read  it,  I  would  just  read 
it  out  of  the  minutes. 

COMMISSIONER  DURR:  That  will  be  satisfactory. 

TltE  WITNESS:  These  are  the  minutes  of  January 
11,  1946. 

“The  following  incorporators  were  present:  J.  Harold 
Smith,  D.  J.  Cimino,  Myrtice  Rhodes  Smith,  Mary  E. 
Coleman,  and  Maude  E.  Brown — ” 

MR.  BAKER:  I  wonder  if  he  might  read  the  perti¬ 
nent  excerpts. 

COMMISSIONER  DURR:  Yes. 

THE  WITNESS:  “Resolved,  That  whereas  the  board 
of  trustees  from  personal  knowledge  and  upon  proper  in¬ 
vestigation  have  determined  that  the  premises  occupied 
by  the  corporation  known  as  90S  South  Gay  Street,  Knox¬ 
ville.  Tennessee,  were  purchased  in  the  name  of  the  cor¬ 
poration  on  December  29,  1945,  for  the  sum  of  $35,000 
by  warranty  deed,  appearing  of  record  in  the  Registrar’s 
office  for  Knox  County,  Tennessee,  lead  book  705,  at 
page  15,  and  that  the  same  purchase  sum  was  provided 
solely  by  the  president,  J.  Harold  Smith,  from  funds 
obtained  by  him  on  his  execution  personally  of  promis¬ 
sory  notes  to  various  individuals  and  whereas  the 
948  corporation,  rather  than  the  said  J.  Harold  Smith, 
is  found  thereby  to  have  benefited  from  the  funds 
obtained  as  above  stated  by  said  J.  Harold  Smith.  Now, 
therefore,  the  vice-president  and  the  secretary  of  the  cor¬ 
poration  are  hereby  authorized  and  directed  to  execute 
on  behalf  and  in  the  name  of  the  corporation  35  promis¬ 
sory  notes  in  the  amount  of  $1,000  each,  payable  to  J. 
Harold  Smith  and  one  of  which  notes  shall  be  due  during 
the  year  1947  and  one  of  which  notes  shall  be  due  each 
vear  thereafter.” 

BY  MR.  BAKER: 

Q  Now,  Reverend  Smith,  did  the  trustees  of  the  In¬ 
stitute,  including  yourself,  consult  with  me  before  the 
execution  of  those  notes?  A  We  did. 
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Q  Was  such  execution  upon  advice?  A  Yes,  sir. 

Q  Will  you  please  state  to  the  Commission  the  sub¬ 
stance  of  that  advice,  as  you  understood  it?  A  For 
the  first  time,  when  I  discussed  the  matter  with  Mr. 
Baker,  I  learned  that  under  the  laws  of  the  State  of 
Tennessee  that  any  properties  owned  by  a  non-profit  wel¬ 
fare  religious  corporation,  should  that  corporation  be 
dissolved,  that  those  funds  would  be  sold,  I  mean  those 
funds  that  would  be  derived  from  that  sale  would 
949  be  used  and  would  have  to  be  used  by  some  other 
corporation  or  welfare  organization  of  a  like  na¬ 
ture,  and  upon  the  advice  of  Mr.  Baker — he  said,  “In 
the  event,  Mr.  Smith,  of  your  death,  if  you  were  to  die” 
— I  ride  quite  a  bit  in  planes — he  said,  “In  the  event 
of  your  death,  something  should  happen  to  the  Southern 
Bible  Institute,  if  it  were  dissolved,  your  estate  would 
become  liable  for  this  $35,000  that  you  owe  on  it.” 

Q  In  short,  you  would  personally  be  responsible  at 
that  time?  A  For  $35,000,  as  secured  in  a  note  that 
you  have  there  from  Mr.  J.  D.  Scott. 

COMMISSIONER  DURR:  Was  that  $30,000  or  $35,- 
000? 

THE  WITNESS :  It  was  $30,000. 

COMMISSIONER  DURR:  That  was  a  mortgage  exe¬ 
cuted  by  the  Southern  Bible  Institute  to  you  to  secure 
those  notes? 

THE  WITNESS:  I  believe  a  trust  deed  was,  sir. 

MR.  BAKER:  If  I  might  clear  the  situation,  no  such 
trust  deed  was  ever  executed. 

COMMISSIONER  DURR:  So  these  notes  are  unse¬ 
cured  notes? 

MR.  BAKER:  They  are  merely  evidence  of  indebted¬ 
ness. 

COMMISSIONER  DURR:  Was  there  any  deed  be¬ 
tween  the  Southern  Bible  Institute  and  Reverend  Smith 
executed  on  this  transaction? 

MR.  BAKER :  No,  sir. 


no  a 


COMMISSIONER  DURR:  So  the  entire  min- 

950  utes  consist  of  the  minutes  and  the  notes,  them¬ 
selves  ? 

MR.  BAKER :  And  the  notes,  themselves. 

BY  MR.  BAKER: 

Q  Now,  Reverend  Smith,  for  the  purchase  of  the 
building’,  you  executed  the  $30,000  note,  I  believe  you 
stated,  to  Mr.  J.  D.  Scott.  Was  that  note  later  reexecuted 
bv  the  Institute ?  A  It  was,  sir. 

Q  But  was  there  a  note  in  the  amount  of  $33,000  to 
your  father?  A  There  was. 

Q  1  Which  was  not  reexecuted  in  the  name  of  the  In¬ 
stitute?  A  Yes,  sir. 

Q  In  short,  you  are  still  personally  liable  on  that 
$33,000  note?  A  I  am,  sir. 

COMMISSIONER  DURR:  The  property  cost  a  total 
of  how  much? 

MR.  BAKER:  Thirty-five  thousand  dollars. 
COMMISSIONER  DURR:  And  $30,000  of  this  money 
was  borrowed — 

MR.  BAKER  (Interposing) :  From  Mr.  J.  D.  Scott. 
COMMISSIONER  DURR:  And  used  to  purchase  the 
building,  purchase  the  property? 

THE  WITNESS:  Yes,  sir. 

COMMISSIONER  DURR:  So  to  protect  the 

951  Reverend  Smith  on  the  $35,000  the  Bible  Institute 
executed  35  $1,000  notes  to  him  ? 

MR.  BAKER :  Yes,  sir. 

THE  WITNESS:  Yes,  sir. 

COMMISSIONER  DURR:  Do  I  understand  that  later 
the  note  which  Reverend  Smith  executed  to  J.  D.  Scott 
was  canceled  and  in  lieu  thereof  a  note  of  the  Southern 
Bible  Institute  in  the  like  amount  of  $35,000 — 

MR.  BAKER  (Interposing):  That  is  correct,  sir. 
COMMISSIONER  DURR:  — was  executed  to  Mr. 

Scott? 

THE  WITNESS:  Thirty  thousand  dollars,  sir. 
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ME.  BAKER :  Thirty  thousand  dollars. 

COMMISSIONER  DURR:  Then  the  Bible  Institute 
stepped  into  Reverend  Smith’s  shoes  as  far  as  the  liabil¬ 
ity  to  Mr.  Scott  was  concerned  ? 

THE  WITNESS :  That  is  right. 

MR.  BAKER:  But  there  was  a  $33,000  note  which  the 
Reverend  Smith  had  executed  personally  to  his  father. 

COMMISSIONER  DURR :  For  what  ? 

MR.  BAKER:  For  the  purchase  of  time  over  XREF, 
and  then  when  the  assignment  of  that  XREF  time  was 
made  bv  Reverend  Smith  to  the  Southern  Bible  Institute, 
the  Institute  assumed,  not  among  the  various  notes,  a 
$33,000  note  to  Mr.  Smith’s  father,  but  the  $30,000  note 
to  Mr.  Scott — I  believe  the  Reverend  has  explained  the 
interchange  of  those  two  notes. 

In  short,  as  we  see  that  particular  transaction, 
952  the  Institute  gained  $3,000. 

COMMISSIONER  DURR :  The  minutes  of  the 
Bible  Institute  show  that  these  35  notes,  in  the  amount 
of  $1,000  each,  were  issued  to  Reverend  Smith,  recalling 
the  obligations  that  he  had  incurred  in  the  purchase  of 
the  property,  that  he  had  put  up  this  money  on  behalf 
of  the  Southern  Bible  Institute? 

MR.  BAKER:  Yes. 

COMMISSIONER  DURR:  He  was  protected  on  that 
bv  the  Institute  substituting  itself  on  the  note  to  Scott? 

' MR.  BAKER:  Yes. 

COMMISSIONER  DURR:  The  35  $1,000  notes,  the 
reason  for  their  issuance  was  no  longer  existent? 

MR.  BAKER:  For  the  fraction  of  a  second  let  us 
say  there  was  no  reason  for  it,  but  when  the  Institute 
failed  to  assume  on  this  XREF  contract,  the  $35,000  note 
which  the  Reverend  Smith  had  executed  personally  to 
his  father,  the  situation  actually  remained  unchanged 
except  insofar  as  the  Reverend  Smith  picked  up  $3,000 
additional,  personal  liability,  sir. 

In  short,  he  had  executed  a  note  for  the  building,  and 
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lie  had  executed  a  note  for  the  XREF  time.  Those  two 
notes  were  interchanged. 

I  believe  the  Reverend  testified  that  Mr.  Scott  desired 
his  note  to  be  used  for  the  radio  program  and  Mr.  Smith’s 
father’s  note  of  $33,000  had  actually  been  used  at  the 
time  of  its  execution  for  the  purchase  of  the  XREF 
time. 

953  After  the  assignment  of  the  time  contract  with 
the  Institute,  instead  of  the  Institute  assuming 

the  $33,000  note,  it  assumed  the  $30,000  note,  and,  hence, 
after  that  transaction  Reverend  Smith  was  personally 
liable  for  $33,000  rather  than  $30,000,  and,  hence,  the 
reason  for  the  protection  continued,  sir. 

COMMISSIONER  DURR:  Reverend  Smith  is  liable 
for  $33,000  on  account  of  time  purchased  over  XREF? 

MR.  BAKER:  Yes,  in  connection  with  that  one  note, 
sir. 

COMMISSIONER  DURR:  Yes.  Now,  the  Bible  In¬ 
stitute  issued  $35,000  in  notes  to  him  ? 

MR.  BAKER :  Yes. 

COMMISSIONER  DURR:  What  was  the  remaining 
$2,000  for? 

MR.  BAKER :  If  the  Commissioner  please,  at  the  time 
of  the  purchase  of  the  building,  I  believe  the  Reverend 
lias  testified  that  he  obtained  $5,000  in  cash,  funds  of  the 
Radio  Bible  Hour,  and  $30,000  from  Mr.  Scott.  Frankly, 
at  the  time  that  this  transaction  occurred  there  was  con¬ 
fusion  in  my  mind  as  to  where  that  first  $5,000  came  from, 
and  that  was  the  reason  why  35  $1,000  notes  were  exe¬ 
cuted. 

Later  on  I  found  that  $5,000  came  not  from  Mr.  Smith’s 
personal  funds  but  from  the  funds  of  the  Radio  Bible 
Hour.  It  gave  me  some  concern  until  after  checking 
the  equity  of  Reverend  Smith  and  the  Institute  and  all 
these  transactions  I  found  that  the  Institute  had 

954  still  gained,  as  a  result  of  all  these  various  trans¬ 
actions,  sir.  That  can  be  shown  by  comparing  the 

various  transactions  and  notes. 
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COMMISSIONER  DURR:  Who  did  the  funds  of  the 
Radio  Bible  Hour  belong  to?  They  were  not  Reverend 
Smith’s  personal  funds? 

MR.  BAKER:  It  is  my  understanding  that  prior  to 
the  incorporation  of  the  Southern  Bible  Institute  there 
was  a  bank  account  called  “Radio  Bible  Hour,”  and  the 
Reverend  was  authorized  to  draw  checks  on  that. 

COMMISSIONER  DURR:  Was  that  his  personal  ac¬ 
count,  or  who  owned  it?  "Who  was  entitled  to  the  bene¬ 
ficial  interest? 

MR.  BAKER :  Perhaps  the  Reverend  can  explain  that. 

THE  WITNESS:  This  account,  since  I  came  to  Knox¬ 
ville  in  1942,  when  I  actually  moved  to  Knoxville  all  of 
the  funds  that  I  had  and  all  of  the  money  that  I  transacted 
in  our  work,  known  then  as  the  Radio  Bible  Hour,  was 
deposited  in  my  name,  J.  Harold  Smith,  and  most  of  our 
check  stubs  show  that  up  until  the  time  of  the  incorpora¬ 
tion,  why,  all  of  my  bills  were  made  to  WONX — Mr.  West- 
ergard  can  testify  to  that  fact — by  J.  Harold,  by  L.  E.  S., 
and  those  funds  represented  my  personal  and  the  funds 
we  secured  from  the  Radio  Bible  Hour. 

COMMISSIONER  DURR :  What  I  am  trying  to  get  at 
was  the  Radio  Bible  Hour  another  name  for  J.  Harold 
Smith,  or  was  the  Radio  Bible  Hour  an  unincorporated 
association  of  some  kind,  of  which  you  are  a  member? 
In  fact,  as  well  as  in  law,  you  occupied  in  the  position 
of  trustee  for  those  funds? 

955  MR.  BAKER:  It  is  my  understanding  that  the 
funds  of  the  Radio  Bible  Hour — that  is,  the  funds 
obtained  because  of  the  Radio  Bible  Hour,  contributions 
and  what  not — were  placed  in  a  single  bank  account;  and, 
also,  the  Reverend  would  place  in  the  same  account  his 
love  offerings  and  gifts. 

COMMISSIONER  DURR :  No  separation  was  made  of 
the  funds  of  the  Radio  Bible  Hour  and  the  funds  of  J. 
Harold  Smith? 

MR.  BAKER:  That  is  my  understanding,  unless  the 
Reverend  can  straighten  us  both  out. 
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THE  WITNESS:  When  I  started  out  over  the  radio 
in  Greenville,  as  Mr.  Peace  testified,  that  was  my  first 
experience  broadcasting,  and  when  I  started  out  with  just 
J.  Harold  Smith,  see,  and  the  first  check  I  ever  wrote 
was  on  just  the  money  I  had. 

1  know  the  first  money  I  repaid  was  from  my  own  per¬ 
sonal  funds.  Of  course,  moneys  came  in.  As  the  years 
came  on  by,  we  took  on  missionaries  and  we  got  deeper 
and  deeper  in  our  work.  It  was  just  always  J.  Harold 
Smith,  and  if  you  were  to  go  to  Knoxville  and  say,  “The 
Radio  Bible  Hour,”  immediately  everybody  would  asso¬ 
ciate  my  name  with  the  Radio  Bible  Hour. 

COMMISSIONER  DURR:  Getting  back  to  the  origi¬ 
nal  reason  for  my  question,  this  $5,000  in  cash  that  went 
into  the  purchase  of  the  property  for  the  Southern  Bible 
Institute  was  Reverend  Smitlrs  personal  fund,  and  re¬ 
garded  as  such,  I  assume  was  regarded  as  personal 
956  funds  in  view  of  the  fact  that  35  $1,000  notes  were 
issued. 

•  •  *  • 

959  Q  Reverend  Smith,  has  there  been  prepared  a 
memorandum  showing  the  equity  between  you,  on 

the  one  hand,  and  the  Southern  Bible  Institute,  on  the 
other  side?  A  Yes,  sir. 

Q  Will  you  refer  to  that,  to  refresh  your  recollec¬ 
tion,  and  tell  the  Commissioner  of  those  transactions? 

COMMISSIONER  DURR:  By  whom  was  that  memo¬ 
randum  prepared? 

THE  WITNESS:  Well,  this  memorandum  was  pre¬ 
pared  by  my  atorney,  as  we  discussed  it  yesterday,  with 
the  facts  already  presented  in  the  case. 

MR.  BAKER:  May  I  add  that  the  facts  shown  there 
can  be  substantiated  by  the  record? 

THE  WITNESS:  A  note  executed  to  Corrie 

960  Bramlett  in  the  sum  of  $13,000.  With  this  money 
we  bought  XREF  time. 
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COMMISSIONER  DURR:  I  didn’t  hear  your  first 
statement. 

THE  WITNESS :  A  note  was  executed  to  Miss  Corrie 
Bramlett  for  $13,000,  dated  12-18-45;  date  due,  12-18-50, 
the  funds  to  be  used  by  XREF  for  time.  This  note  has 
not  been  paid. 

The  second  note  was  to  Miss  Corrie  Bramlett,  for 
$4,000;  date  executed,  12-21-45;  date  due,  12-21-50.  This 
note  was  used  to  buy  time  over  XREF  and  has  not  been 
paid. 

The  third  note  was  executed  to  Charles  J.  Smith,  for 
$33,000,  the  date  executed,  the  2-4-46;  date  due,  2-4-56. 

This  note  was  used  to  buy  XREF  time,  and  has  not 
been  paid. 

The  next  note,  the  fourth,  was  to  Mr.  J.  D.  Scott  for 
$30,000;  date  executed,  2-12-46;  date  due,  2-12-56.  This 
note  originally  and  this  money  originally  was  used  to  pay 
the  $30,000  yet  due  on  the  building,  and  has  not  been 
paid. 

COMMISSIONER  DURR:  It  has  not  been  paid,  but 
it  has  been — 

THE  WITNESS:  Reexecuted. 

COMMISSIONER  DURR:  — satisfied  by  substitution 
of  a  new  note  of  the  Southern  Bible  Institute? 

THE  WITNESS:  That  is  right.  It  was  originally 
used  on  the  building,  but  is  now  being  used  in  the  time 
purchase  of  XREF. 

The  fifth  note  was  to  Frances  Smith  for  $500;  date 
executed  5-6-46;  date  due  on  demand.  This  note 
961  was  used  to  purchase  time  over  XREF,  and  the 
note  has  been  paid. 

COMMISSIONER  DURR:  By  whom  was  that  note 
paid  ? 

THE  WITNESS:  By  Southern  Bible  Institute,  sir. 

The  sixth  note,  $1,000;  date  executed  5-6-46,  and  to 
be  paid  on  demand. 
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COMMISSIONER  DURR:  Who  was  that  payable  to? 

THE  WITNESS:  Miss  Ruby  Floyd.  This  money  was 
used  to  purchase  time  over  XREF.  The  note  has  been 
paid. 

COMMISSIONER  DURR:  By  the  Southern  Bible  In¬ 
stitute? 

THE  WITNESS:  By  the  Southern  Bible  Institute. 

The  seventh  note  is  to  Miss  Leora  Sprowl,  who  is  now 
Mrs.  Harold  Pitts,  for  $1,500.  Date  executed,  5-6-46,  on 
demand.  Money  was  used  to  purchase  XREF  time  and 
note  has  been  paid. 

COMMISSIONER  DURR:  By  Southern  Bible  Insti¬ 
tute? 

THE  WITNESS:  Yes. 

The  eighth  note  was  executed  to  Dewey  E.  Smith  fo: 
$S,000.  The  date  executed  5-2S-46;  and  upon  30  days’ 
demand.  With  this  $S,000  I  purchased  $S,000  worth  of 
the  preferred  stock  of  WIBK.  That  note  has  been  paid. 

COMMISSIONER  DURR :  Bv  whom? 

THE  WITNESS :  By  J.  Harold  Smith. 

The  ninth  note  was  executed  to  Earl  Morgan  for  the 
sum  of  $7,000:  date  executed  5-28-46,  upon  30  days’  de¬ 
mand.  This  money  was  used  to  buy  the  preferred  stock 
of  radio  station  WIBK,  and  has  been  paid. 

962  COMMISSIONER  DURR :  The  preferred  stock? 

THE  WITNESS:  The  preferred  stock. 

COMMISSIONER  DURR :  How  much  preferred  stock, 
$15,000? 

THE  WITNESS:  Yes,  sir:  $15,000. 

COMMISSIONER  DURR :  You  have  $S,000  from 
Dewey  E.  Smith  for  preferred  stock  and  $10,000  from 
Earl  Morgan. 

THE  WITNESS:  No,  sir;  you  misunderstood  me,  I 
anl  sorry.  I  said  $7,000.  The  note  to  Earl  Morgan  was 
for  $7,000. 

COMMISSIONER  DURR:  Oh,  $7,000.  And  has  that 
note  been  paid? 
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THE  WITNESS :  Yes,  sir. 

COMMISSIONER  DURR:  Paid  by  you,  personally! 

THE  WITNESS:  Yes, 'sir. 

Tlie  tenth  note  was  executed  to  the  Southern  Bible  In¬ 
stitute  for  $3,200. 

COMMISSIONER  DURR :  Executed? 

THE  WITNESS:  Y’es,  sir;  to  the  Southern  Bible  In¬ 
stitute  for  $3,200.  Date  executed,  7-9-46. 

I  am  sorry,  sir,  I  do  not  have  the  date  on  that.  We 
didn’t  have  them  because  thev  had  been  executed  and 
canceled  upon  assignment,  when  the  assignment  was  made, 
and  I  cannot  give  you  that  information  right  now. 

COMMISSIONER  DURR:  For  what  purpose? 

THE  WITNESS:  To  purchase  time  over  XREF. 

MR.  POWELL:  I  believe  those  notes  are  men- 
963  tioned  in  the  assignment. 

THE  WITNESS:  Y’es,  they  are.  I  will  get  to 

that. 

And  they  were  canceled  upon  the  assignment.  When 
we  made  the  assignment,  doesn’t  that  appear  already  in 
the  record,  the  assignment,  or  does  it  ? 

MR.  BAKER:  The  assignment  has  been  introduced. 

MR.  POWELL:  Reference  to  that  note  is  made  in  the 
assignment. 

THE  WITNESS:  Yes,  it  is  made  in  the  references 
there. 

The  eleventh  note  was  executed  to  the  Southern  Bible 
Institute  for  $1,500  on  the  8-15 — 

COMMISSIONER  DURR  (Interposing):  One  thou¬ 
sand  and  five  hundred  dollars  ? 

THE  WITNESS :  Yes,  sir;  on  8-15-46.  I  do  not  have 
the  date  on  that. 

To  purchase  time  over  NREF.  When  the  assignment 
was  made,  that  note  was  canceled. 

The  twelfth  note  was  executed  to  Mr.  Henry  L.  Lan- 
ford  for  the  sum  of  $11,000,  11-5-46  is  the  date  executed. 
The  date  due  is  11-5-56.  This  money  was  borrowed  to 
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make  a  loan  to  Mr.  Gonzalez  and  Mr.  Bosquez  for  radio 
station  XREF.  No  purchase  of  time,  sir.  This  is  the 
loan  that  has  been  explained. 

COMMISSIONER  DURR:  The  Lanford  note? 

THE  "WITNESS:  Yes,  sir:  that  note  has  been  paid. 
COMMISSIONER  DURR:  By  whom? 

964  THE  WITNESS:  That  note  was  paid  by  the 
funds  derived  from  the  Del  Rio  program,  and  went 

to  the  treasury  of  the  Southern  Bible  Institute,  and  the 
Southern  Bible  Institute  paid  them,  along  with  not  only 
the  funds  we  have  derived  from  the  XREF  broadcast, 
Radio  Bible  Hour,  but,  also,  from  funds  derived  from 
the  sale  of  the  camp. 

COMMISSIONER  DURR:  Was  a  substituted  note 
later  executed  to  Lanford  by  the  Southern  Bible  Institute? 

T^E  WITNESS:  Yes,  sir;  that  note  was  executed  to 
him— can  we  strike  something  I  said  right  there?  I  want 
to  chancre  that  a  little  bit. 

COMMISSIONER  DURR :  Go  ahead. 

THE  WITNESS:  We  have  the  records,  and  I  think 
we  submitted  to  Commission’s  counsel  on  how  much 
money  we  have  received  over  the  XREF  program.  If 
they  do  not  have  it,  we  have  it  in  our  files.  It  will  show 
every  day  just  how  much  money  we  have  received  since 
we  went  on  the  air  February  15th. 

Your  Honor,  T  do  not  remember  exactly,  but  that  figure 
was  $9,000  and  some  odd  that  we  have  received  in  these 
eight  or  nine  months  we  have  been  on  the  air. 

Do  we  have  that? 

MR.  BAKER:  Mr.  Commissioner,  there  is  an  enor¬ 
mous  amount  of  detail  to  accounting  for  the  various 
sums  of  money  received  by  Reverend  Smith  and  the  In¬ 
stitute  over  a  period  of  several  years,  and  we  should 

965  like  permission  to  go  into  that  at  a  later  date,  which 
we  shall  do,  so  that  I  don’t  feel  this  is  a  pertinent 

time.  T  would  like  to  do  it  all  at  one  time,  to  carry  those 
funds  through  for  years. 
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THE  WITNESS:  I  would  say  that  these  funds  were 
derived  from — well,  they  were  from  the  Southern  Bible 
Institute. 

COMMISSIONER  DURR:  What  do  you  mean  when 
you  say  “at  some  other  time”? 

MR.  BAKER :  At  a  later  point  in  the  hearing,  sir. 
Frankly,  what  I  have  in  mind  is  when  an  adjournment 
is  granted. 

THE  WITNESS:  I  ean  explain  these.  I  had  my  sec¬ 
retary  to  go  right  through  our  ledgers  and  make  a  copy, 
day  by  day,  as  we  keep  our  record,  of  every  dollar  we 
have  received  since  we  went  on  the  air  over  XREF.  May 
I  use  it  right  here  ? 

Off  the  record  I  will  show  it  to  you. 

(Discussion  off  the  record.) 

COMMISSIONER  DURR:  Back  on  the  record. 

THE  WITNESS:  The  Lanford  note  has  been  paid 
out  of  funds  of  the  Southern  Bible  Institute. 

Twelfth,  Mr.  J.  D.  Rhodes,  a  note  was  executed  for 
the  amount  of  $14,000;  date  executed  11-5-46;  date  due, 
11-5-56. 

Ten  thousand  dollars  of  this  $14,000  note  was  used  by 
J.  Harold  Smith  to  purchase  time  over  XREF.  Four 
thousand  dollars  of  this  $14,000  note  went  to  Mr.  Bosquez 
and  Mr.  Gonzalez  on  a  loan  that  we  executed  to 
966  them  in  the  amount  of  $15,000.  This  note  has  not 
been  paid. 

Tlie  thirteenth  note  was  executed  to  Myrtice  Rhodes 
Smith.  The  amount,  $1,660,  I  am  sorry  I  do  not  have 
the  date  on  that  note,  either,  but  it  is  in  the  record.  That 
note  went  to  secure  common  stock  of  Radio  Station  WIBK, 
my  understanding  is  16  2/3  shares. 

I  might  add  that  there  was  a  difference  of  some  six 
dollars  and  something  there  that  was  made  up  in  cash. 

The  fourteenth  note — 

COMMISSIONER  DURR  (Interposing) :  What  is  the 
present  status  of  the  note  to  Myrtice  Rhodes  Smith? 
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THE  WITNESS:  Yes,  sir.  Pardon  me.  That  note 
has  not  been  paid. 

The  fourteenth  note  was  executed  to  Mr.  J.  A.  Roper 
for '$15,000.  The  date  executed,  2-17-47;  date  due.  S-17-47. 
That  money  was  used  to  purchase  time  over  XREF.  That 
note  has  been  paid. 

COMMISSIONER  DURR:  By  whom  was  it  paid? 

THE  WITNESS:  This  was  paid  out  of,  I  would  say, 
part  of  the  funds  of  the  Radio  Bible  Hour,  Southern  Bible 
Institute,  and  part  of  my  own  personal  funds.  Would 
you  like  me  to  break  it  down  for  you,  sir?  It  is  stated 
on  the  back  of  the  note.  Your  Honor. 

*  m  •  • 


969  COMMISSIONER  DURR :  That  totals  what,  sir? 

970  THE  WITNESS:  $144,360,  unless  Mr.  Baker 
added  them  up  wrong. 

Here  is  a  statement  of  funds  that  I  obtained  person¬ 
ally  from  sources  indicated  to  purchase  items  transferred 
to  the  Institute.  Thirty  thousand  dollars  note  to  Scott 
for  building.  , 

COMMISSIONER  DURR:  Let’s  see,  we  had  the  $30,- 
000  note  to  Scott. 

THE  WITNESS:  I  am  trying  to  give  you,  Your 
Honor — 

COMMISSIONER  DURR:  You  are  trying  to  break 
down  these  other  items? 

THE  WITNESS:  Yes,  sir;  that  is  right.  Thfrtv 
thousand  dollar  note  to  Scott  for  building,  $S2,700  note 
for  purchase  of  XREF  time. 

COMMISSIONER  DURR:  Eighty-two  thousand  dol¬ 
lars  how  much? 

THE  WITNESS:  $82,700.  $2,300  of  this  cash  being 
my  own  funds  on  XREF  time. 


COMMISSIONER  DURR:  How  much  did  you  pay? 
THE  WITNESS:  $2,300.  That  is  a  total  of* $100, ois. 
COMMISSIONER  DURR :  $30,000,  $82,700— 

THE  WITNESS :  $115,000. 
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COMMISSIONER  DURR:  How  do  you  make  up  the 
total?  You  gave  one  item  of  $30,000  and  another  item 
of  $82,700. 

THE  WITNESS :  Sir,  did  you  understand  my  original 
statement  when  I  said  J.  Harold  Smith  obtained  the  fol¬ 
lowing  items? 

COMMISSIONER  DURR:  That  is  right. 

971  THE  WITNESS:  $32,000  note  to  Scott’s  build¬ 
ing,  90S  South  Gav  Street. 

COMMISSIONER  DURR-  The  $2,300  is  the  one  that 
I  left  out.  $32,000  to  Scott. 

MR.  BAKER:  If  the  Commissioner  please,  by  refer¬ 
ring  back  to — 

COMMISSIONER  DURR :  That  totals  ? 

THE  WITNESS:  $115,000. 

MR.  BAKER :  Bv  referring  back  to  the  various  notes 
executed  by  Reverend  Smith,  and  the  purpose  for  which 
those  notes  were  executed,  one  can  obtain  a  total  sum  of 
$82,700  as  money  which  he  placed  in  the  XREF  time 
purchase.  We  can  supply  a  list  of  those,  if  you  would 
desire,  sir,  but  from  the  explanation  he  has  heretofore 
given  you  can  pick  out  those  notes. 

THE  WITNESS:  The  Institute  assumed  the  follow¬ 
ing  liabilities:  Two  are  for  J.  Harold  Smith  on  transfer 
of  building  and  XREF  time.  $35,000  notes  of  Institute 
executed  to  J.  Harold  Smith,  that  is  the  35  $1,000  notes 
and  the  $75,700  notes — 

COMMISSIONER  DURR:  How  much  is  that? 

THE  WITNESS:  $75,700,  notes  assumed  by  Institute 
reexecuted. 

MR.  POWELL:  Reverend,  when  did  the  Institute  as¬ 
sume  these  notes  ? 

THE  WITNESS :  I  believe  the  assignment  will — when 
did  they  assume  them?  These  notes  were  assumed  on 
January — 

972  MR.  BAKER:  I  think  the  Reverend  is  con¬ 
fused. 
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THE  WITNESS:  I  don’t  quite  understand  what  you 
mean. 

MR.  BAKER:  Please  explain  what  you  want. 

MR.  POWELL:  By  what  instrument  did  the  Bible 
Institute  assume  these  notes,  and  what  was  the  date  of 
the  assumption  of  those  notes  ? 

THE  WITNESS:  Do  you  mean,  well,  the  assignment, 
is  that  what  you  are  talking  about,  at  the  time  of  the 
assignment? 

MR.  POWELL:  Yes,  sir.  The  Southern  Bible  Insti¬ 
tute  took  over  the  liability  of  these  notes,  and  I  would 
like  to  know  at  what  date  they  did  that. 

THE  WITNESS:  That ‘is  on  the  date  of  the  assign¬ 
ment  there.  It  slips  my  mind  right  now  exactly  what 
date  that  is  on  the  assignment. 

COMMISSIONER  DURR:  These  $75,700  of  notes  re- 
executed  ? 

THE  WITNESS:  Yes,  that  would  show  the  dates. 

COMMISSIONER  DURR:  These  are  all  covered  by 
the  assignment? 

TILE  WITNESS:  Yes. 

COMMISSIONER  DURR:  And  these  are  all  notes 
which  the  Southern  Bible  Institute  assumed  at  the  time 
of  that  assignment  ? 

THE  WITNESS:  Yes. 

MR.  BAKER:  June  6,  1947,  is  the  date  of  the  as¬ 
signment. 

THE  WITNESS:  Now  the  Institute  thus 
973  gained  the  following  sum  on  transfer,  $115,000  cost 
to  J.  Harold  Smith,  $110,700  assumed  by  the  In¬ 
stitute. 

COMMISSIONER  DURR:  Leaving  a  balance  of 
$4,300? 

THE  WITNESS:  Yes,  sir;  and  so  we  have  in  our 
bank  books,  I  don't  know  just  how  much  it  is  that  is 
deposited. 

COMMISSIONER  DURR:  Is  the  Institute  protecting 
you  on  that  $4,300  in  any  way? 
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THE  WITNESS:  Well,  nothing  more  than  the  fact 
that  we  have  it  on  deposit. 

COMMISSIONER  DURR:  And  the  Institute  recog¬ 
nizes  the  liability  to  you  of  $4,300? 

THE  WITNESS:  It  was  turned  in  between  the  deed, 
trustees,  and  myself. 

COMMISSIONER  DURR:  And  it  is  promised  that 
this  $4,300  will  be  repaid  to  you  by  the  Institute? 

THE  WITNESS:  If  I  should  demand  it  and  need  it. 
COMMISSIONER  DURR:  Go  ahead. 

MR.  BAKER:  That  will  be  sufficient  at  this  time,  sir. 
MR.  POWELL:  May  I  ask,  sir,  that  this  recapitula¬ 
tion  be  put  in  the  record? 

THE  WITNESS:  Yes,  sir. 

COMMISSIONER  DURR:  Do  you  want  an  exhibit 
number  for  that? 

MR.  POWELL:  Yes,  sir;  our  Accounting  Department 
would  like  to  have  that. 

974  COMMISSIONER  DURR:  That  will  be  marked 
Exhibit  59,  and  if  there  is  no  objection  it  will  be 
received. 

•  •  •  • 

980  Cross  Examination 
BY  MR.  POWELL: 

Q  Reverend,  in  connection  with  filing  application  for 
a  construction  permit,  B-P-5000,  Exhibit  7  thereof, 

981  on  page  4  of  that  exhibit,  which  is  dated  June  28, 
1946,  purports  to  be  the  financial  statement  of  Mr. 

J.  Harold  Smith  and  Myrtice  Rhodes  Smith,  his  wife. 
Listed  thereunder  are  assets  in  the  sum  of  $60,000,  broken 
down  as  follows:  Real  estate,  appraised  value,  $15,000. 

COMMISSIONER  DURR:  This  is  a  financial  state¬ 
ment? 

MR.  POWELL:  Of  Mr.  J.  Harold  Smith  and  his  wife, 
sir. 
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BY  MR.  POWELL: 

Q  Real  estate  appraised  at  $3,000,  cash  on  deposit, 
$10,000 ;  total  $60,000  assets. 

Under  ‘‘Liabilities,”  the  statement  is  made  “No  liabili¬ 
ties  Listed.  ’  ’  Net  worth,  $60,000. 

In  response  to  a  request  made  by  the  Commission,  you 
submitted  to  the  Commission  another  financial  statement 
of  Mr.  and  Mrs.  J.  Harold  Smith  as  of  July  1,  1946. 
Is  that  correct,  sir  ?  A  Yes,  sir. 

Q  Will  ask  you,  sir,  if  you  will  identify  that  as  being 
the  statement?  A  Yes,  sir;  this  is  it. 

Q  Will  you  please  show  that  to  the  Commissioner?  A 
Yes,  sir. 

COMMISSIONER  DURR:  Do  you  propose  to  intro¬ 
duce  this  ? 

MR.  POWELL:  Yes,  sir;  I  thought  you  would  like  to 
look  at  it,  first. 

COMMISSIONER  DURR:  It  will  be  marked 

982  for  identification  Commission’s  Exhibit  60. 

Fifty-nine  was  the  letter  that  was  not  introduced. 
MR.  BAKER:  The  memorandum  of  those  notes  was 
Exhibit  59. 

COMMISSIONER  DURR:  Then  this  will  be  60. 
Thank  vou. 

(Commission’s  Exhibit  No.  60  marked  for  identifica¬ 
tion.) 

COMMISSIONER  DURR:  If  there  is  no  objection, 
Commission’s  Exhibit  60,  which  is  the  financial  statement 
of  Mr.  and  Mrs.  Smith,  dated  September  18,  1947,  will 
be  admitted. 

(Commission’s  Exhibit  No.  60  received  in  evi¬ 
dence.) 

983  MR.  POWELL :  I  previously  referred  to  Ex¬ 
hibit  7  in  the  application  and  under  that  you  will 

note  liabilities  are  listed  by  these  words,  “No  liabilities 
listed”.  Let  the  record  show  that  the  exhibit  just  intro¬ 
duced  under  “Liabilities”,  states,  “None”. 
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#  *  #  * 

1009  Q  I  believe  the  last  thing  yesterday  we  referred 
to,  Reverend,  was  some  oil  property.  A  Yes,  sir. 

Q  And  due  to  the  fact  of  the  last  minute  rush,  would 
you  refresh  my  memory  as  to  your  statement  concerning 
that  oil  property?  A  Mr.  Powell,  I  do  not  remember 
the  exact  date  but  it  was  called  to  my  attention  by  Mr. 
J.  A.  Jones  from  Knoxville,  that  a  lease  could  be  had  on 
an  abandoned  oil  field,  located  near  Beattyville.  I  had 
been  informed  some  time  before,  by  a  friend,  that  they 
would  like  to  make  an  investment. 

Q  What  year?  A  I  would  say  it  must  have  been 
1943,  I  would  say  in  that  year,  or  1944.  I  made  a  trip 
up  to  Beattyville  with  three  gentlemen,  Mr.  J.  A.  Jones, 
Gradv  Jacobs  and  Reverend  J.  D.  Cimino.  After 

1010  getting  up  there  we  found  these  properties  to  be 
on  two  different  leases,  one  of  them  known  as  the 

Estes  lease  and  the  other  as  the  Gilbert  properties. 

On  the  Estes  lease  there  were  11  abandoned  wells.  On 
the  Gilbert  properties  they  had  one  or  two,  I  don’t  re¬ 
member  now  where  it  was,  on  the  pump,  on  the  engine, 
pumping  some  three  or  four  barrels  a  day. 

It  was  our  purpose  to  rejuvenate  these  wells  by  shoot¬ 
ing  them.  By  “shooting,”  I  mean  putting  a  shot  of  acid 
in  them  and  seeing  if  they  could  be  revived. 

The  petroleum  company  hard  by  these  had  success¬ 
fully  rejuvenated  some  of  these  wells. 

Mr.  Estes,  we  stopped  at  his  home  and  looked  over  the 
properties  and  Mr.  Jones  told  him  while  we  were  there, 
I  believe,  he  had  already  contacted  him  and  had  seen  the 
wells  and  he  carried  us  down  and  showed  us  a  well  near 
his  home  that  looked  the  most  prospective.  By  that  I 
mean  it  was  nearest  the  road  and  we  felt  that  that  would 
be  the  one  to  start  working  so,  so  Mr.  Jones  got  a  con¬ 
tract  with  the  man  or  bought  the  leases  from  a  Mr.  An¬ 
derson,  I  believe,  Mr.  Powell,  and  a  check  was  given  to 
Mr.  Jones  for  $5,000. 
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Q  Who  gave  the  check,  sir?  A  I  did,  sir. 

Q  That  was  your  personal  check?  A  Yes,  sir. 

1011  Q  What  account  was  that  check  drawn  on?  A 
That  account  was  in  the  J.  Harold  Smith  account. 

Q  In  the  Park  National  Bank?  A  That  is  right. 

Q  Do  you  know  Mr.  Grady  Jacobs?  A  Yes,  sir, 
very  well. 

Q  Who  is  he?  A  As  I  say,  he  is  the  gentleman  who 
went  along  with  us  on  the  trip. 

Q  I  see.  And  would  that  well  be  called — I  could  not 
quite  make  out  the  writing  on  the  check  stubs — the  Short 
Heirs  Well  No.  1?  Does  that  make  sense  to  you?  It 
didn't  to  me.  A  I  don’t  recall  these  details  unless  I 
could  look  back  on  the  records. 

Q  You  are  perfectly  welcome  to  refresh  your  memory. 
A  If  vou  will  give  me  the  information  vou  have  there, 
it  has  been  so  lone;  since  I — 

Q  So  you  paid  $5,000  for  an  oil  lease,  is  that  correct, 
sir?  A  Two  leases.  One  of  them  was  known  as  the 
Gilbert  lease.  It  had  on  it,  I  believe,  eight  abandoned 
wells  with  two  of  them  on  the  pump.  When  I  say  ‘‘pump,” 
I  mean  there  were  two  engines  there. 

Q  The  leases  were  in  your  name?  A  Yes,  sir. 

1012  COMMISSIONER  DURR:  I  understood  you 
yesterday  to  say  that  there  was  one  transaction 

involving  $5,000  and  another  $1,000. 

THE  WITNESS:  I  will  get  to  that,  sir,  as  he  brings 
it  out  in  the  investigation.  The  total  sum  of  $6,000  was 
used  and  I  will  explain  that  as  Mr.  Powell  goes  along. 
BY  MR.  POWELL: 

Q  I  refer  you,  sir,  to  your  check  book  running  from 
the  period  April  20,  1945,  to  January  18,  1946,  which  is 
the  check  book — whose  check  book  was  this,  by  the  way? 
A  That  is  mv  check  book. 

Q  Your  personal  account?  A  No,  sir.  Well,  it  was 
in  the  personal  account,  but  it  was  the  Radio  Bible  Hour, 
the  whole  works. 
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May  I  explain  that  until  we  formed  the  corporation 
there  was  no — all  of  the  funds,  personaly  funds  and  also 
the  funds  of  all  of  our  work  was  in  the  name  of  J.  Harold 
Smith  at  the  Park  National  Bank.  We  had  no  separate 
funds  and  no  corporation  and  all  the  bills  were  paid  by 
me,  all  the  bills. 

COMMISSIONER  DURR :  And  all  was  covered  by  one 
account? 

THE  WITNESS :  Yes,  sir. 

•  •  •  * 

1016  THE  WITNESS:  Mr.  Jones  came  to  me  some¬ 
time  later.  I  don’t  remember  when,  sir.  You  can 

look  in  my  check  book  and  find  the  transaction  and  I  have 
also  letters  in  my  safe  at  home  that  would  bear  me  out 
in  this.  He  came  to  me  and  said  he  could  get  the  thing 
straightened  out,  he  could  get  pumps  on  the  engine,  but 
there  was  some  $500  in  legal  fees  that  would  be  necessary 
and  $500  to  pay  the  other  parties  which  would 

1017  stir  up  everything  and  we  could  start  our  project. 
1  gave  him  the  $1,000  and  no  developments,  so  we 

just  dismissed  it,  so  it  has  been  an  abandoned  project  and 
last  summer  was  the  only  time  I  thought  of  it  again. 

A  man  came  into  my  office  and  offered  me  $400  for  what 
I  have  out  there  in  the  form  of  these  two  engines  and  the 
old  abandoned  pumps  and  pipes  are  rotting.  He  thought 
maybe  he  could  sell  something.  Of  course,  the  offer  was 
refused. 

BY  MR.  POWELL: 

Q  Am  I  correct,  sir,  that  you  put  $6,000  into  it?  A 
That  is  right.  That  -was  back  in  1943  or  sometime  in  1944. 
It  might  have  been  in  1944. 

Q  Do  you  have  any  other  oil  interests?  A  Well,  we 
come  now  to  this  incident  here  which  you  referred  to,  on 
the  Short  Heirs  Well  No.  1.  This  property  was  described 
to  me  by  Mr.  Jacobs  as  being  a  lease  that  he  and  the 
man  that  was  going  to  drill  the  wells — and  I  am  sorry 
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that  I  can’t  give  you  that  information  right  now.  I  did 
know  his  name  but  it  has  just  sliped  my  mind — and  won¬ 
dered  if  1  would  be  interested  in  going  in  with  them  on 
this  project  in  drilling  a  new  well  on  what  was  known 
as  the  Short  Heirs  Well  No.  1. 

Q  What  is  the  date  of  this?  A  May  12,  1945,  of  this 
check  of  $500  here. 

101S  Q  Do  you  still  own  these  leases,  sir?  A  Yes, 
sir,  they  have  just  been  lying  dormant.  I  have 
considered  them  as  nothing  but  just  a  dead  issue. 

Q  They  were  not  included  in  your  financial  statement 
to  the  Commission?  A  No,  sir.  I  will  tell  you,  I  hadn’t 
thought  about  them,  as  I  said,  until  last  summer. 

Q  But  you  recall,  was  it  March,  1947,  paying  taxes 
on  that  property?  A  No,  sir,  Mr.  Powell.  When  you 
asked  me  vesterdav  did  I  know  this  man,  I  never  had 
heard  of  him. 

Q  All  right,  sir.  May  I  have  the  check  book  of  March, 
1947?  I  am  referring,  sir,  to  Check  No.  136,  the  sub  of 
which  I  show  you  in  the  sum  of  $10.56,  dated  March  11, 
1947,  to  Mr.  Shelby  Kinkaid,  for  taxes,  Beattyville,  Ken¬ 
tucky.  This  check,  I  believe,  sir,  is  a  check  written  on 
the  account  of  the  now  Southern  Bible  Institute,  Incor¬ 
porated.  A  That  is  right. 

Q  Do  you  recall  that  check,  sir  ?  A  No,  sir.  I  know 
this  was  written  by  my  secretary.  I  recognize  her  hand¬ 
writing. 

Q  Does  that  cover  that  property?  A  I  suppose  it 
does.  There  is  nothing  in  Kentucky  that  ought  to  be 
taxed,  other  than  that. 

May  I  clear  up  for  the  record,  sir?  I  feel  like  I  should, 
on  this  deal  here,  on  this  last  week 
1019  COMMISSIONER  DURR:  Anything  you  wish. 

THE  WITNESS:  Lest  it  be  implied  that  I  own 
that,  see,  that  well  was  bored  and  we  struck  salt  water. 
Of  course,  it  is  abandoned. 

•  •  •  • 


i 
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Q  The  Southern  Bible  Institute  was  incorporated,  as 
I  understand,  June  2,  1946?  A  Yes,  sir.  No,  sir,  let’s 
see — 

MR.  BAKER :  January  2  ? 

THE  WITNESS :  Januarv  2, 1946. 

BY  MR.  POWELL: 

Q  January  2,  1946?  A  That  is  right,  sir. 

Q  And  the  bank  account  was  changed  from  your  name, 
J.  Harold  Smith,  by  Peora  Sprowl,  to  Southern  Bible 
Institute,  by  you  or  Miss  Sprowl,  is  that  correct,  sir?" 
A  Yes,  sir. 

Q  And  that  bank  account  was  changed  when?  A 
When  we  formed  the  corporation,  I  believe,  about  Janu¬ 
ary  or  in  that  time,  and  then  before  we  got  all  of  the 
papers  back  and  everything  qualified  so  that  we  could 
change  the  account,  it  must  have  been  about  May,  sir.  It 
was  April  or  May.  Unless  I  see  the  bank  statements,  I 
could  not  tell. 

Q  You  can  accept  my  statement  it  was  May,  May, 

1946.  So  from  Januarv  2  to  Mav  the  account  re- 

•  • 

1020  mained  in  vour  name?  A  Yes. 

Q  How  did  that  happen,  sir?  A  As  I  said 
before,  we  just  hadn’t  got  all  of  the  arrangements  made 
for  the  transfer,  I  mean  in  the  sense  of  getting  all  the 
papers  arranged  and  segregating,  sir,  and  determining 
what  mv  funds  were  and  what  the  Radio  Bible  Hour’s 
were. 

Q  I  notice.  Reverend,  in  going  over  these  check  books 
a  number  of  check  stubs  which  T  would  like  vou  to  ex- 
plain,  explain  their  meaning.  A  I  will  be  glad  to  do  so. 

Q  I  am  referring,  sir.  specifically  to  check  No.  5,  No¬ 
vember  11,  1946,  which  is  a  check  made  to  the  Southern 
Bell  Telephone  Company  for  service  at  2439  East  Mag¬ 
nolia  Street.  A  Yes,  sir,  and  you  will  find  that  all  the 
way  through  the  check  stubs,  sir. 

Q  What  is  2439?  A  2439  is  my  residence. 

Q  Is  it  your  testimony  that  all  taxes,  all  utilities  in 
your  home  at  2439  East  Magnolia  and,  I  believe  you  have 
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another  piece  of  property  on  Forest  Street?  A  That 
is  right. 

Q  All  taxes  on  those  properties  or  utilities  are  paid 
from  the  account  of  the  Southern  Bible  Institute?  A 
That  is  right,  sir. 

1021  Q  All  right,  sir.  May  I  ask  you  the  same  ques¬ 
tion  with  reference  to  insurance  policies?  A  Yes, 

sir. 

Q  Is  it  not  correct,  sir,  that  all  personal  insurance 
policy  premiums  are  paid  from  the  account  of  the  South¬ 
ern  Bible  Institute?  A  No,  sir.  They  are  paid,  the 
check  is  given,  but  each  one  of  those  payments  on  my 
life  insurance  is  refunded. 

Q  And  how  do  you  refund  that?  A  By  the  cash 
deposits  in  the  bank. 

Q  All  right,  sir.  Those  policies,  how  many  are  there, 
sir?  A  Well,  I  have  a  policy  with  the  Metropolitan 
Life.  T  also  have  a  policy  with  the  Virginia  Life. 

Q  What  amounts,  sir?  A  Well,  let’s  see.  The  Met¬ 
ropolitan,  T  believe,  is  for  $10,000. 

Q  And  who  is  the  beenficiary?  A  My  wife,  Mrs. 
Smith. 

Q  All  right,  sir.  That  is  Metropolitan?  A  And  I 
have  a  policy  with  the  Virginia  Life  Insurance  Company 
and  I  believe  that  that  is  for  $1,000  or  $2,000. 

Q  Beneficiarv?  A  Mv  wife. 

1022  Q  What  about  the  Maryland  Life  Insurance?  A 
Yes.  sir.  Let’s  see,  I  have  a  policy  with  the  Mary¬ 
land  Life — maybe  I  was  wrong  on  the  Virginia — for 
$2,000. 

Q  There  is  a  policy  with  the  Virginia  Life  Insurance 
Company.  Ts  it  your  testimony  that  you  are  not  sure? 
A  Xo,  that  is  for  my  wife  and  it  is  for  a  thousand  dol¬ 
lars. 

Q  So  both  Virginia  and  Maryland  policies  are  your 
policies?  A  Yes,  sir. 

Q  What  amount  the  Minnesota  Mutual?  Do  you  have 
a  policy  with  them?  A  Yes,  sir. 
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Q  How  much  is  that?  A  I  believe  it  is  for  $5,000,  sir. 
I  am  not  sure.  All  of  these  policies,  if  I  had  them  before 
me,  T  could  identify  them. 

Q  I  notice  a  premium  check  of  $500.  That  is  a  rather 
high  premium.  A  Is  that  with  the — 

Q  (Interposing)  Minnesota  Mutual.  A  That  is  for 
the  $10,000  life  policy  and  possibly  the  one  I  mentioned 
first,  the  Metropolitan  is  for  $5,000. 

Those  things  have  been  handled  by  my  secretary  and 
it  is  difficult  for  me  to  get  them  all  clear  in  my 
1 0*23  mind  as  to  just  what — 

Q  (Interposing)  What  about  Liberty  Life  In¬ 
surance  Company  ?  A  Liberty  Life? 

Q  Yes.  Policy  Xo.  52219.  A  Is  that  the  same  as 
the  Southeastern? 

Q  Xo,  sir.  It  appears  as  Liberty.  A  I  believe  I 
have  a  policy  there  on  my  daughter. 

Q  T)o  you  have  a  policy  on  your  son,  sir?  A  Yes, 
sir.  T  believe  that  is  with  the — would  that  be  with  the — 
Prudential? 

Q  Have  you  a  policy  with  Prudential?  A  I  don’t 
recall  all  of  those  policies,  I  really  don’t,  sir. 

Q  Will  you  be  good  enough  at  some  time  to  furnish 
the  Commission  with  such  a  list,  will  you.  Reverend?  A 
T  certainlv  will. 

mi 

Q  Mr.  Smith,  I  notice,  also,  that  payments  are  made 
on  income  taxes  to  the  Collector  of  Internal  Revenue  from 
the  account  of  the  Southern  Bible  Institute.  A  That 
has  only  happened  just  this  last  year  and  I  can  explain 
that. 

Q  Very  well,  sir.  Which  year  are  you  referring  to? 
A  I  am  referring  to  my  taxes  of  1946. 

1024  Q  1946  taxes?  A  That  is  right. 

Q  And  they  are  paid  by  the  Southern  Bible  In¬ 
stitute?  A  Xo,  sir.  Xo,  sir.  The  check  was  issued, 
but  that  money  was  refunded. 

Q  And  how  did  you  refund  that  money?  A  I  re¬ 
funded  it  out  of  my  gifts  this  summer,  love  offerings. 
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Q  Was  that  in  cash?  A  Yes,  sir. 

Q  You  were  going  to  explain  it,  you  say?  A  No, 
sir.  Didn't  you  ask  me  if  it  was  by  cash,  and  I  said,  yes. 

Q  All  right,  sir.  So  I  notice  a  check  in  the  amount 
of  $193.94  made  on  January  9,  1947,  check  No.  67,  to  the 
Collector  of  Internal  Revenue  for  1946  income  tax.  So 
you  paid  you  1946  income  tax  out  of  the  Southern  Bible 
Institute  funds?  A  Yes,  sir. 

MR.  BAKER:  If  the  Commissioner  please,  that  is 
not  an  accurate  statement. 

COMMISSIONER  DURR :  Check  drawn? 

MR.  POWELL:  I  qualified  it,  sir,  by  check.  I  am 
sorry. 

•  *  #  • 

1026  Q  I  refer  to  the  second  page  of  that  article  of 
incorporation  which  states  the  purposes  of  the 

Southern  Bible  Institute,  which  are,  namely,  “For  the 
purpose  of  giving  Bible  instruction  by  Gospel  preaching, 
publishing  of  Carolina  Watchman  monthly,  and  circula¬ 
tion  of  religious  literature”  and  the  rest  is  not  germane 
to  this  line  of  inquiry. 

It  is  your  testimony  that  the  Carolina  Watchman  is 
owned  by  the  Southern  Bible  Institute?  A  Yes,  sir. 

Q  And  how  long  has  it  been  so  owned?  A  Since  our 
incorporation  on  January  2. 

Q  Were  there  any  papers  transferring — you  notice, 
sir,  this  merely  gives  the  corporation  the  right  to  publish 
the  Carolina  Watchman.  Tt  does  not  sav  anvthing 

1027  about  title  to  the  Carolina  Watchman,  and  I  am 
just  wondering  where  the  title  to  it  now  reposes. 

A  Well,  so  far  as  I  know,  it  is  in  the  corporation.  It 
was  certainly  our  intent — our  attorney  there,  Mr.  Baker, 
drew  up  the  corporation  papers  and  it  was  our  under¬ 
standing  when  we  drew  them  that  it  was  to  be  all  under 
one  head. 

Q  I  refer  you,  sir,  to  the  issue  of  November,  1946,  of 
the  Carolina  Watchman,  page  9,  to  a  statement  in  the 
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fourth  column,  “Statement  of  the  Ownership,  manage¬ 
ment,  circulation,  et  cetera,  required  by  the  Acts  of  Con¬ 
gress  of  August  24,  1912,  and  March  3,  1933,  of  the  Caro¬ 
lina  Watchman  published  monthly  at  Greenville,  South 
Carolina,  for  October  1,  1946.”  As  I  understand,  the 
statement  is  required  by  Federal  law?  A  Yes,  sir. 

Q  Paragraph  1,  “That  the  names  and  addresses  of 
the  publisher,  editor,  managing  editor,  and  business  man¬ 
agers  are:”  and  you  are  given  as  the  publisher  of  the 
paper,  that  is  correct  ?  A  That  is  right. 

Q  Paragraph  2  states,  “That  the  owner  is:  Rev.  J. 
Harold  Smith,  908  South  Gay  Street,  Knoxville,  Tennes¬ 
see.”  That  is  correct,  is  it?  A  Yes,  sir. 

Q  So  in  November,  1946,  you  were  the  owner  of 
1028  the  Carolina  Watchman?  A  According  to  that. 

This  statement  was  filled  out  by  our  publisher  in 
Greenville  and  I  signed  it  and  it  was  just  an  oversight 
of  mine,  sir,  but  it  certainly  was  my  understanding  that 
the  proceeds — and  they  have  proceeds  of  this  paper — 
have  gone  into  the  funds  of  the  Carolina  "Watchman. 

Q  You  subscribed  to  this  statement?  A  Yes,  sir,  it 
is  there — 

MR.  BAKER :  If  the  Commissioner  please,  I  think  the 
witness  has  stated  that  he  signed  the  statement.  It  was 
prepared  and  he  signed  it  and  he  has — 

MR.  POWELL:  The  import  of  his  remarks  was  that 
he  wasn’t  sure  he  was  signing  it. 

THE  WITNESS :  No,  I  signed  it. 

BY  MR.  POWELL: 

Q  Your  interest  in  this  paper  was  not  reported  to  the 
Commission,  was  it,  sir?  A  Well,  sir,  I  tell  you,  I  was 
under  the  impression  that  the  Carolina  Watchman  be¬ 
longed  to  the  Southern  Bible  Institute  and  I  had  no  other 
idea  since  the  incorporation. 

Q  Were  your  connections  with  the  Southern  Bible  In¬ 
stitute  ever  reported  to  the  Commission?  A  I  beg  par¬ 
don,  sir? 
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O  Were  vour  connections  with  the  Southern  Bible  In- 
stitute  ever  reported  to  the  Commission?  A  Well,  I 
felt  they  were,  sir. 

1029  Q  Have  you  any  idea,  sir,  when  and  how  they 
were  reported  l  A  No,  sir.  Mr.  Thompson  filled 

out  all  of  those  papers,  practically  all  of  them. 

Q  You  read  the  application,  sir,  when  it  was  filed? 
A  Yes,  I  did. 

Q  And  you  are  familiar,  sir,  with  the  questions  in  the 
application  pertaining  to  the  business  interests  which  you 
might  have? 

MR.  BAKER:  May  it  please  the  Commission,  I  think 
counsel  is  reaching  the  conclusion  that  Reverend  Smith’s 
association  with  Southern  Bible  Institute  is  a  business 
interest.  If  I  might  inject  into  this  record,  under  Ten¬ 
nessee  law  no  one  can  have  an  interest  in  charitable  or¬ 
ganizations.  1  think  it  is  a  question  of  law.  If  he  wishes 
to  ask  the  witness  what  his  thoughts  were— 

COMMISSIONER  DURR:  If  it  is  a  business  interest, 
it  is  a  legal  question  to  determine. 

MR.  POWELL:  The  application  for  a  construction 
permit  filed  in  July  of  194(3 — this  paper,  which  I  ask  to 
be  identified  as  the  issue  of  November,  1946,  of  the 
Carolina  Watchman  and  a  portion  of  which  is  to  be 
found  on  page  9,  under  “Statement  of  Circulation,”  which 
paper  I  now  offer  in  evidence,  discloses  that  in  accord¬ 
ance  with — 

COMMISSIONER  DURR:  Let’s  get  that  identi¬ 
fied. 

1030  BY  MR.  POWELL: 

Q  Y’ou  identify  that,  sir?  A  Yes,  sir. 

COMMISSIONER  DURR:  That  is  Exhibit  62,  Caro¬ 
lina  Watchman,  November,  1946. 

MR.  POWELL:  November,  1946. 

COMMISSIONER  DURR:  Any  objection  to  its  ad¬ 
mission? 

MR.  BAKER :  No,  sir. 
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COMMISSIONER  DURR :  It  is  received. 

(Commission’s  Exhibit  No.  62  was  received  in  evidence.) 
BY  MR.  POWELL: 

Q  The  statement  is  made  in  that  paper  that  Mr.  J. 
Harold  Smith  is  the  owner  of  the  Carolina  Watchman. 
Will  you  please,  Reverend,  furnisli  to  the  Commission  at 
a  later  date  evidence  as  to  the  fact  of  the  present  owner¬ 
ship  of  the  Carolina  Watchman?  A  I  will,  sir. 

COMMISSIONER  DURR:  Was  any  instrument  of 
transfer  ever  executed  from  vou  to  the  Southern  Bible 
Institute  covering  the  Carolina  Watchman? 

THE  WITNESS:  Your  Honor,  there  was  no  instru¬ 
ment.  The  situation  was  this:  We  just  felt  that  all  of 
our  work  was  in  one  big  body,  like  the  Radio  Bible  Hour 
and  the  Carolina  Watchman  and  the  Southern  Bible  In¬ 
stitute.  We  always  just  felt  like  it  was  more  or  less 
1031  just  one  and  T  can  truly  say  that  it  never  crossed 
my  mind  until  this  morning  about  any  question 
about  that. 

COMMISSIONER  DURR:  Will  you  tell  the  proper¬ 
ties  the  Carolina  Watchman  consists  of? 

THE  WITNESS:  We  have  no  properties  other  than 
just  a  printing  of  the  paper.  I  mean  we  don’t  have  any 
press.  We  have  it  published.  We  pav  for  the  publishing. 
BY  MR.  POWELL: 

Q  What  is  the  circulation,  Reverend?  A  Right  now, 
I  believe,  it  must  be  in  the  neighborhood  of  22,000. 

Q  22.000.  Am  I  correct,  sir,  in  believing  that  in  ap¬ 
proximately  1944  it  had  a  circulation  of  approximately 
45,000?  A  Yes,  sir. 

Q  And  subscription  to  that  paper  is  how  much?  A 
$1  a  year. 

Q  The  expenses  of  printing  that  paper  are  now  paid 
by  the  Southern  Bible  Institute,  are  they  not?  A  That 
is  right,  sir. 

Q  And  it  is  your  testimony  that  no  formal  instru¬ 
ment  was  ever  negotiated  transferring  ownership  from 
you  to  the  Southern  Bible  Institute? 
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*  #  *  * 

1037  Q  Therefore,  as  I  understand  it,  sir — please 

correct  me  if  I  am  wrong — both  prior  to  and  after 
incorporation  of  the  Southern  Bible  Institute — prior  to 
it  there  was  an  account  in  the  Park  National  Bank  of  J. 
Harold  Smith  by  Leora  Sprowl.  You  used  that  account, 
sir,  and  intermingled  in  that  account  your  own  personal 
funds?  A  That  is  right. 

103S  Q  After  incorporation,  the  same  is  true?  A 

Well,  no,  sir,  it  isn’t.  It  is  partly  true  and  partly 
isn’t,  in  the  sense — after  we  transferred  the  funds  why, 
I  separated  my  funds  from  that  and  kept  them  separate 
since. 

Q  Do  you  have  a  separate  bank  account?  A  l'es. 
Q  Where  is  that  bank  account?  A  I  have  a  bank 
account  in  the  First  National  Bank  of  Greenville. 

Q  Is  that  a  large  account,  sir?  A  No,  sir,  not  too 
large. 

Q  About  how  large?  A  Well,  I  would  say  in  the 
neighborhood — it  varies  from  $900  to,  say,  $2,000. 

•  •  •  • 

105$  Q  With  reference  to  your  oil  leases,  do  you 
derive  an  income  from  them?  A  Mr.  Powell,  I 
think  at  the  very  beginning  we  must  have  gotten  about 
$60.  1  am  not  sure.  I  have  never  gotten  over  that.  I 
have  never  gotten  over  $100.  While  we  are  on  that  oil 
lease,  may  1  say  this:  back  there,  this  money  was  an  in¬ 
vestment  by  a  friend  who  wanted  to  help  us  in  the  radio 
work  and  thought  this  was  an  opportunity.  'When  we 
were  doing  this  work  we  estimated  possibly  $50  a  day 
would  be  derived  from  these  oil  wells  when  tliev  were 
all  revived,  and  she  thought  this  would  be  a  good  in¬ 
vestment  to  help  us. 

•  #  •  • 

1061  Q  Let  us  suppose  you  wanted  to  dispense  with 
the  services  of  Mr.  Cimino,  could  you  do  that?  A 
Not  unless  there  was  a  majority  vote. 
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Q  By  whom  would  that  vote  be  made?  A  That  vote 
would  be  by  me  and  Mrs.  Smith  and  Miss  Sproul,  who 
would  take  that  majority  at  that  time. 

Q  And  Mrs.  Smith  is  your  wife  and  Mrs.  Sproul  is 
your  long  time  secretary?  A  Yes,  sir. 

Q  Do  you  now  authorize  all  expenditures  for  the 
Southern  Bible  Institute?  A  Yes.  We  have  the  obliga¬ 
tions  and  the  bills  that  come  in  to  us. 

Q  I  mean,  do  you  personally  authorize  the  expendi¬ 
tures?  A  Yes.  1  give  a  report  of  those. 

Q  The  moneys  that  come  into  the  Southern  Bible  In¬ 
stitute,  how  are  they  in  the  main  received?  I  believe 
you  have  several  post  office  boxes?  A  Yes,  we  have 
a  long  time  box  in  Greenville,  Box  21. 

Q  And  those  boxes  are  in  the  name  of  J.  Harold 

1062  Smith?  Is  that  correct?  A  Yes,  sir. 

*  #  •  • 

1072  COMMISSIONER  DURR:  The  portion  of  the 
article  which  you  read,  I  understand  refers  to  the 
fact  that  Reverend  Smith  donated  $5,000  of  his  love  of¬ 
ferings  to  other  religious  work  and  clerical  causes? 

THE  WITNESS:  I  think  the  records  will  show,  sir, 
that  on  that  letter  I  was  speaking  there  of  the  fact  that 
in  that  year  out  of  my  meetings  I  had  brought  in  to  the 
work,  or  up  until  that  period,  some  $5,000,  or  whatever 
the  figures  were. 

COMMISSIONER  DURR:  Is  that  contributions  from 
your  love  offerings,  or  what? 

THE  WITNESS:  No,  sir.  That  was  gifts  that  were 
given  out  there  in  the  churches.  Say,  for  example,  I  am 
going  on  a  meeting  for  ten  days.  The  church  at  the  close 
of  that  meeting,  many  times  they  have  written  out  a 
check  to  the  Radio  Bible  Hour  instead  of  writing  it  out 
to  me,  and  those  funds  sometimes  go  to  buy  the  purchase 
of  radio  time  and  to  pay  the  salaries  of  the  15  mission¬ 
aries  we  support,  and  the  students  we  support,  and  the 
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other  projects  that  have  been  carried  on  under  the  Radio 
Bibie  Hour. 

COMMISSIONER  DURR:  Well,  are  these  15  mission¬ 
aries  supported  entirely  from  the  funds  provided  by  the 
Radio  Bible  Hour,  or  now  the  Southern  Bible  Insti¬ 
tute  ? 

1073  THE  WITNESS :  Yes,  sir. 

COMMISSIONER  DURR:  They  have  no  income 

of  their  own  and  raise  no  moneys  of  their  own? 

THE  WITNESS:  No,  sir. 

COMMISSIONER  DURR:  You  pay  the  salaries  and 
expenses  of  the  missionaries? 

THE  WITNESS :  We  pay  it  through  our  Missionary 
Union.  I  believe  we  have  six  or  seven  missionaries 
through  the  Gospel  Missionary  Union  in  Kansas  City. 
Dr.  Weiss  is  the  president,  as  I  have  entered  into  the 
record  before.  We  also  have  missionaries  that  operate 
under  the  West  Indies  Mission.  Those  missionaries  oper¬ 
ate — the  missionaries  under  the  Gospel  Missionary  Union, 
just  to  keep  the  record  straight,  operate  in  three  coun¬ 
tries:  in  Morocco,  North  Africa;  in  Ecuador,  South  Amer¬ 
ica;  and  Colombia,  South  America.  Those  missionaries 
are  under  the  Gospel  Missionary  Union.  Dr.  George 
Christian  Weiss  of  Kansas  City  is  the  president.  We  also 
have  missionaries  under  the  West  Indies  Mission,  and 
those  missionaries  are  operating  in  Haiti.  We  also  sup¬ 
port  a  medical  doctor.  We  purchase  supplies  and  medi¬ 
cine. 

COMMISSIONER  DURR:  Where  is  he? 

THE  WITNESS :  He  is  in  Ecuador. 

COMMISSIONER  DURR:  Then  you  mentioned  an 
orphanage  too. 

THE  WITNESS:  Yes,  sir.  We  have  a  little  orphan¬ 
age  down  in  the  Cayman  Islands.  Those  are  lo- 

1074  cated  700  miles  from  Tampa,  out  in  the  Caribbean 
Sea. 
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COMMISSIONER  DURR:  Maybe  I  misunderstood 
vou.  I  understood  from  vour  original  testimonv  that  the 
Radio  Bible  Hour  supported  those  missionaries  and  or¬ 
phanage  itself,  all  by  itself.  I  understand  now  you  merely 
make  contributions  to  the  Gospel  Missionary  Union  and 
then  this  "West  Indian  Mission,  and  others  make  con¬ 
tributions  to  that  too? 

TTIE  "WITNESS:  Yes.  They  do,  but  we  have  allotted 
to  us  certain  missionaries. 

COMMISSIONER  DURR’  So.  the  total  of  15,  which 
are  allotted  to  you.  are  supported  by  you? 

THE  WITNESS:  Yes,  sir. 

COMMISSIONER  DURR:  And  the  15  include  the 
medical  missionary  or  is  he  in  addition  to  that? 

THE  WITNESS:  No,  sir.  He  is  a  medical  doctor. 

COMMISSIONER  DURR:  And  you  suport  him  too 


in  addition  to  the  15  missionaries  ? 
THE  WITNESS:  Yes,  sir. 


think  he  is  French, 


possibly. 

COMMISSIONER  DURR:  And  that  is  all  allocated  to 
you  as  part  of  your  job? 

THE  WITNESS:  Tt  is  up  to  me  to  raise  the  funds  for 
these  different  agencies.  Yes,  sir.  We  have  also  mis¬ 
sionaries  that  operate  under  the  Blue  Water  Mission. 
COMMISSIONER  DIHRR:  And  also  the  orphanage? 

THE  WITNESS:  Tt  is  under  the  Blue  Water 
1075  Mission.  Then  wo  have  been  supporting  and  will 
have  four  to  graduate  this  year — we  have  been 
supporting  for  the  last  3 |4  years,  I  believe,  or  4  years, 
13  students  in  the  Cuban  Bible  Institute.  These  stu¬ 
dents  were  converted  under  our  missionaries  down  in 
Haiti.  After  they  were  converted,  why.  of  course,  they 
felt  the  call,  as  we  express  in  the  religious  world,  to 
teach  or  preach  and  become  missionaries  themselves,  and 
we  made  them  missionaries.  So,  we  have  supported  for 
the  last  years — about  314  years — 13  of  those  students. 
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We  also  have  those  missionaries  that  are  in  that  field 
and  in  that  area  in  the  Cayman  Island  area.  The  way 
I  got  connected  with  that  was  when  the  hurricane  passed 
through  there  the  missionaries  were  then  operating  under 
the  Baptist  Board,  and  we  had  five  Baptist  churches 
there.  All  of  those  churches  were  destroyed.  The  Bap¬ 
tists  felt  that  they  were  not  in  a  condition — it  must  have 
been  about  1940 — to  replace  those  churches,  so  I  went 
out  in  my  tent  meetings  and  raised  funds,  and  over  a 
period  of  about  two  years,  I  think,  maybe,  those  churches 
were  rebuilt. 

COMMISSIONER  DURR:  How  do  the  funds  go  there 
that  apply  to  this  purpose?  The  Southern  Bible  Insti¬ 
tute  raises  the  funds  through  your  meetings  and  then 
sends  checks  or  sends  the  money  to  the  missionaries? 

THE  WITNESS:  That’s  right.  We  send  the  money 
directly  to  the  West  Indies.  We  have  to  do  that 
1076  because  we  get  money  orders  for  that. 

•  #  •  • 

1078  Q  Now,  sir.  so  we  can  get  a  little  clearer  pic¬ 
ture,  I  would  like  to  refer  to  the  issue  of  February 

1943  of  the  Carolina  Watchman,  under  Page  1  thereof. 
Do  you  identify  this,  sir?  A  Yes,  sir. 

Q  The  article  is  entitled  “A  Letter  To  Our  Friend,” 
and  I  will  offer  in  evidence  that  portion  of  it  which 
appears  in  the  “Open  Letter  To  Our  Friends.”  I  would 
like  to  read  to  you  this  statement,  sir.  You  write 

1079  this  column,  to  your  knowledge?  A  Yes,  sir. 

COMMISSIONER  DURR :  It  will  be  marked  for 
identification  as  Exhibit  No.  72. 

(Federal  Communications  Commission  document  as 
above  described  was  marked  for  identification  as  Exhibit 
No.  72.) 

BY  MR.  POWELL: 

Q  “Let  me  sav  again,  I  thank  everv  one  of  vou  for 
the  four  thousand  dollars  required  to  meet  our  January 
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obligations.  Since  February  is  a  short  month  let  us  do 
our  best  to  meet  every  bill  in  time.,, 

IVliat  puzzles  me  a  little,  sir,  is  when  we  refer  to  the 
bank  balance  of  January  2,  1945,  you  will  find  a  total  on 
deposit  on  January  2,  1945,  of  $10,925.  A  I  think  I  can 
very  easily  explain  that.  At  this  time,  as  a  witness  pre¬ 
viously  testified,  we  made  our  payments  to  WNOX  in 
large  payments  that  would  come  about.  They  would  say, 
“We  have  got  to  meet  our  quota  and  we  are  behind  on 
our  quota,  and  we  would  wonder  if  you  could  pay  so 
much  money?’’  I  think  I  have  paid  maybe  as  high  as 
$6,000  or  $S,000  at  a  time. 

Q  Yes,  sir.  For  a  six  months’  period?  A  Yes,  sir. 

And  we  would  accumulate  certain  funds  in  the  bank  and 

it  would  show  over  a  period  in  a  large  balance,  but  pos- 

siblv  the  next  month  we  wouldn’t  have  over  mavbe  two 
*  • 

or  three  thousand  dollars.  With  the  expense  we  have  we 
alwavs  felt  we  were  setting  on  thin  ice  if  we  got  below 
$2,000. 

10S0  Q  I  see.  Then  I  would  like  to  refer  to  the 
issue  of  March — 

COMMISSIONER  DURR:  Do  you  offer  Exhibit  72? 

MR.  POWELL:  Yes,  sir.  I  have  offered  that. 

COMMISSIONER  DURR:  If  there  is  no  objection,  it 
will  be  admitted. 

(Federal  Communications  Commission  Exhibit  No.  72 
was  received  in  evidence.) 

BY  MR.  POWELL: 

Q  I  would  like  to  have  marked  for  identification  the 
issue  of  March  1945  of  the  Carolina  Watchman.  Do  you 
identify  that?  A  Yes,  sir. 

COMMISSIONER  DURR :  It  will  be  marked  as  Ex¬ 
hibit  No.  73  for  identification. 

(Federal  Communications  Commission  document  as 
above  described  was  marked  for  identification  as  Exhibit 
No.  73.) 
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BY  MR.  POWELL: 

n  l  offer  in  evidence  specifically  that  portion  entitled 
••Open  Letter  to  Our  Friends, ”  and  more  specifically 


statement : 

To  meet  all  the  needs  of  the  Radio  Bible  Hour  for 
inonth  of  March  it  will  be  necessary  to  raise  over  four 


thousand  dollars.” 


[  refer  you  to  your  bank  statement,  sir,  of  March 

10M  1,  1945,  where  you  had  on  deposit  $19,36S.92.  I 

ask  vou  whv  vou  had  that  amount  of  monev  on 
•  •  •  • 

d»  posit  when  you  needed  $4,000  to  meet  all  your  obliga- 
ns.  A  Mr.  Powell,  you  will  note  there — and  I  cannot, 
unless  !  have  my  records  before  me,  identify  all  this, 
but  as  you  will  note  there  there  were  some  deposits  made 
after  I  sold  my  home  for  $9,200.  There  were  some  de¬ 
posits  made  there  and  others.  Tf  I  had  the  records  I 
could  toll  you. 

O  On  March  31,  1945,  you  had  a  balance  of  $20,000- 

and-some-odd  dollars.  A  What  is  that,  sir  ? 

Q  That  is  in  your  bank  statement,  sir.  l~ou  had  on 

deposit  $19,308.92  on  March  1.  A  Can  you  identify 

that  and  tell  me  whether  the  deposit  had  been  made  there 

o7i  a  large  deposit,  or  an  unusual  deposit? 

Q  Xo.  My  point  is,  sir.  I  am  .iust  a  little  puzzled  as 

to  whv  vou  sav  in  vour  issue  of  March  1945  that  vou 
•  •  •  «  * 

will  need  over  $4,000  this  month  to  carrv  on  vour  work 
ar.d  yet  your  bank  balance  on  the  first  day  of  that  month 
w  $19,000  and  on  the  last  day  of  that  month  you  have 
*20.000  in  the  bank.  A  All  right.  At  that  time,  Mr. 
Powell,  or  thereabouts  T  know  we  were  raising  funds  to 
LniM  a  camp  by  the  name  of  Camp  Pisgah.  I  know  about 
that  and  also — 

C  That  property  was  in  your  name,  wasn’t  it?  A 
Yes.  sir. 

10^2  Q  You  owned  it?  A  Yes,  sir.  The  property 
was  in  my  wife’s  name.  T  know  we  did  sell  our 
home  in  Greenville  and  deposit  was  made  under  the  only 
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name  I  had,  J.  Harold  Smith.  I  don’t  know  whether 
that  brought  that  balance  up  there  like  that  or  not. 

Q  In  the  month  of  May  1945,  in  the  Carolina  Watch¬ 
man,  you — 

COMMISSIONER  DURR:  If  there  is  no  objection  the 
issue  of  the  Carolina  Watchman  of  March  1945,  marked 
Exhibit  No.  73,  will  be  admitted. 

(FEDERAL  COMMUNICATIONS  COMMISSION  EX¬ 
HIBIT  NO.  73  WAS  RECEIVED  IN  EVIDENCE.) 

MR.  POWELL:  I  offer  for  identification  the  issue  of 
Mav  1945  of  the  Carolina  Watchman. 

COMMISSIONER  DURR:  It  will  be  Exhibit  No.  74 
for  identification. 

( FEDERAL  COMMUNICATIONS  COMMISSION 
DOCUMENT  AS  ABOVE  DESCRIBED  WAS  MARKED 
FOR  IDENTIFICATION  AS  EXHIBIT  NO.  74.) 

BY  MR.  POWELL : 

Q  I  offer  specifically  in  evidence  that  portion  of  the 
statement  to  be  found  on  Page  5  entitled  *  ‘Open  Letter 
to  Our  Friends.”  More  specifically,  the  statement, 

“We  must  raise  $4,000  during  May  to  meet  all  our 
expenses.” 

A  That  is  true.  We  were  operating  about  that  amount 
each  month. 

10S3  Q  I  call  your  attention  to  the  fact  that  your  bal¬ 
ance  as  of  May  1  shows  $16,628.21,  and  as  of  May 
2S  it  was  $14,271.43.  A  Would  you  repeat  that  again, 
sir? 

Q  You  have  made  the  statement  in  the  Carolina  Watch¬ 
man  that  you  needed  $4,000  to  meet  all  your  bills  for  the 
month  of  Mav  and  I  bring  to  vour  attention  that  as  of 
the  first  day  of  May  you  had  on  deposit  $16,62S.  Would 
you  be  good  enough  to  give  me  your  point  of  view  on 
that?  A  We  have  a  certain  quota  we  had  to  raise  and 
we  knew  we  had  to  meet  it  each  month.  If  that  money 
did  not  come  in  then,  why  of  course  we  knew  when  the  bills 
at  WNOX  and  other  bills  came  in  we  would  not  be  able 
to  meet  them,  so  we  had  to  meet  that  quota. 
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Q  But  you  didn’t  expend  more  than  some  $1,S00  dur¬ 
ing  that  month.  A  But,  sir,  I  can  show  you  that  on 
oid  books  maybe  some  montli  we  wouldn’t  spend  maybe 
$2,000,  but  in  the  next  month  we  might  spend  $13,000. 

Q  Well,  on  May  2S  you  had  a  balance  of  $14,000,  sir. 
A  Yes,  sir.  That  is  true. 

Q  Let  me  refer  you,  sir,  to  the  issue  of  the  Carolina 
Watchman  of  September  1945. 

COMMISSIONER  DUKE:  The  document  marked  Ex¬ 
hibit  No.  74  will  be  admitted,  if  there  is  no  objection. 

(FEDERAL  COMMUNICATIONS  COMMIS- 
1084  MISSION  EXHIBIT  NO.  74  WAS  RECEIVED 
IN  EVIDENCE.) 

MR.  POWELL:  Let  me  offer  for  identification  the 
Carolina  Watchman  of  September  1945. 

COMMISSIONER  DURR:  It  will  be  marked  as  Ex¬ 
hibit  No.  75  for  identification. 

( FEDERAL  COMMUNICATIONS  COMMISSION 
DOCUMENT  AS  ABOVE  DESCRIBED  WAS  MARKED 
EXHIBIT  NO.  75  FOR  IDENTIFICATION.) 

BY  MR.  POWELL: 

Q  Particularly,  Page  5,  thereof,  which  I  offer  in  evi¬ 
dence,  or  that  portion  which  appears  under  the  column, 
“Open  Letter  to  Our  Friends.”  I  should  like  to  read 
the  statement  which  appears  in  the  first  column : 

“Now  friends,  we  have  been  propping  up  our  finances 
for  the  last  three  months  through  our  tent  meeting  offer¬ 
ings.  But  since  our  tent  meetings  are  over  we  will  have 
to  trust  you  faithful  friends  for  this  work  of  faith.  If 
only  400  would  send  $10.00  the  need  would  be  met,  or  if 
only  800  would  send  $5.00,  or  if  only  4,224  would  send 
in  one  dollar  the  need  would  be  met.” 

I  refer,  sir,  to  your  bank  balances.  This  is  September 
1945  and  I  refer  to  the  last  three  months,  to  which  you 
referred  as  having  propped  up  your  finances,  and  I  point 
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out  to  you  on  June  1  you  had  on  deposit  $14,261.34,  and  on 
July  14,  $7,791,  and  you —  A  Pardon  me  ? 

1055  Q  Am  I  going  too  fast  for  you?  A  Yes.  What 
was  that  last  date  you  gave  ? 

Q  July  14.  A  Of  1945? 

Q  Yes,  sir,  and  as  of  September  4 —  A  Just  a  sec¬ 
ond. 

Q  Excuse  me.  On  September  4,  $12,454.52.  A  Mr. 
Powell,  have  vou  vet — 

Q  Is  that  right,  sir?  A  Yes,  sir,  but  have  you  yet 

noted  whether  mv  home  was  included  in  this  amount  on 

•> 

the  deposits  ? 

Q  What  do  you  mean  by  that?  A  The  sale  of  my 
home  in  Greenville? 

Q  I  can’t  tell  you,  sir,  by  the  deposits.  They  are  not 
identified  at  all.  All  I  am  asking  you,  sir,  how  do  you 
account  for  the  fact  that — if  there  can  be  an  accounting — 
that  you  are  propping  up  your  finances  of  the  past  three 
months  when  you  have  five  figure  sums  on  deposit?  A 
Simply  because  I  had  about  five  figures  from  the  sale  of 
my  home  in  Greenville  deposited  in  this  bank  at  this  time, 
or  some  time  near  that. 

Q  When  did  you  sell  that  home?  A  I  don’t  remem¬ 
ber,  sir.  I  think  it  would  be  1945,  about  April. 

1056  Q  Tn  the  same  article  you  say,  “So  folks,  you 
see  your  money  is  not  being  wasted  or  ‘hoarded  up.’  ” 

Yet  you  had  on  deposit  $12,454.52.  A  All  right,  sir,  I 
think  at  that  time  you  will  find  that  my  home  was  in  this 
account. 

COMMISSIONER  DURR:  If  there  is  no  objection 
Exhibit  75  will  be  admitted. 

•  •  *  • 

1095  MR.  POWELL:  I  offer  for  identification  the 
Carolina  Watchman  of  May,  1947,  page  1  thereof, 
and  specifically  that  portion  of  it  entitled  “Open 

1096  Letter  to  Our  Friends,”  the  fourth  paragraph 
thereof,  “It  really  staggers  me  sometimes  when  I 
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realize  the  tremendous  expenditures  and  now  none  of  it 
is  underwritten  by  any  church  or  individual.  We  must 
depend  entirely  on  our  good  neighbors  to  keep  all  of  our 
work  out  of  the  red.  We  have  been  overdrawn  in  our 
bank  account  once  this  month. ” 

I  offer  this  in  evidence. 

COMMISSIONER  DURR:  Without  objection,  that  is 
received  as  Exhibit  77. 

(COMMISSION'S  EXHIBIT  NO.  77  WAS  RE¬ 
CEIVED  IN  EVIDENCE.) 

BY  MR.  POWELL : 

Q  I  show  you,  sir.  your  bank  statement  for  May,  1947, 
and  trust  you  can  indicate  what  portion  of  the  month  you 
were  overdrawn.  A  I  cannot,  unless  it  is  down  here 
where  it  is  $3,742,  unless  we  had  outstanding  checks 
there  that  would  amount  to  more  than  that.  I  just  took 
the  report  of  my  secretary. 

Q  Does  the  bank  statement  show  anywhere  on  it,  sir, 
an  overdraft  ?  A  No,  sir. 

#  *  #  * 

1099  Q  Have  you  ever  reported,  sir,  to  the  Commis¬ 
sion  your  affiliation  with  the  Southern  Bible  Insti¬ 
tute?  A  That  1  do  not  know,  because  I  left  the  details 
of  that  to  Mr.  Thompson. 

Q  You  do  not  know  whether  or  not  you  reported  to 
the  Commission  the  fact  that  you  were  president  of  the 
Southern  Bible  Institute  in  the  fact  that  you  received 
therefrom  a  salary  of  $5,200  a  year?  A  No,  sir. 

Q  Are  you  the  publisher,  sir,  of  what  is  called  “The 
Master's  Praise”?  A  Yes,  sir. 

Q  Will  you  explain  what  that  is  to  the  Commission? 
Ai  That  is  a  song  book  that  we  use  in  our  tent  cam¬ 
paigns.  ; 

Q  You  publish  that,  sir?  A  I  have,  yes,  sir. 

Q  The  existence  of  that  publication,  as  a  business 
enterprise,  was  not  reported  to  the  Commission,  was  it, 
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sir?  A  Well,  we  have  never  used  it  as  a  business. 

1100  We  have  just  used  it  as  the  means  to  an  end  in 
our  tent  meetings  of  singing.  I  think  we  have  had 

about  15,000  of  them  published  in  the  last  five  years. 

Q  Are  sales  made  of  that  book?  A  Yes. 

Q  To  the  general  public?  A  If  anybody  wants  one, 
those  funds,  of  course,  go  into  the  Radio  Hour  and  South¬ 
ern  Bible  Institute,  not  to  me  personally. 

Q  Did  you  ever  run  a  book  store,  have  a  book  store 
in  connection  with  any  of  your  activities?  A  Xo,  sir, 
we  just  had  the  few  books  there  in  the  office  and  plaques. 
We  made  no  business  of  it.  The  Southern  Bible  Institute 
now  has  a  bookroom,  I  think. 

Q  Getting  down,  sir,  to  the  contract  with  XERF,  that 
contract,  as  I  understand  it,  was  negotiated  in,  roughly, 
February  of  1946?  A  Yes,  sir,  in  the  beginning  of  1946. 

Q  And  was  consummated  by  final  contract  of,  roughly, 
February,  1947  ?  A  February  17, 1  believe. 

Q  1947  ?  A  That  is  right,  sir. 

Q  And  for  that  contract  you  paid  how  much  money? 
A  For  the  contract,  $85,000. 

1101  Q  $S5,000,  for  which  you  executed  notes?  A 
That  is  true. 

Q  And  those  notes  were  originally  executed  by  you  as 
an  individual  ?  A  Y  es,  sir. 

Q  Will  you  enumerate — let’s  say,  for  the  time,  the 
note  to  Miss  Bramlet?  A  Yes. 

Q  That  was  in  the  sum  of  $13,000?  A  That  is  right. 
Q  That  was  issued  on  the  12th — 

MR.  BAKER  (interposing):  If  the  Commissioner 
please,  I  wonder  if  the  witness  is  not  entitled  to  have  the 
exact  date  of  all  of  those  notes?  All  of  those  notes  were 
in  the  record. 

(Discussion  off  the  record.) 

BY  MR.  POWELL : 

Q  As  of  June  28,  the  date  of  your  financial  statement, 
B-P-5000,  which  is  included  in  the  original  contract,  is  it 
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a  fact1  that  as  of  that  date  you  had  not  reported  to  the 
Commission  your  individual  liability  on  the  note  to  Miss 
Bramlet  in  the  amount  of  $13,000  nor  your  note  to  Miss 
Smith  for  $500,  nor  your  note  to  Miss  Floyd  in  the 
amount  of  $1,000,  nor  the  note  to  Miss  Sprowl  in  the 
amount  of  $1,500.  making  a  total  of  $16,000?  Is  that  cor¬ 
rect.  sir,  that  as  of  those  dates  you  had  not  reported 
to  the  Commission,  as  of  June  2S,  1946,  you  had 
1102  not  reported  to  the  Commission  the  existence  of 
those  liabilities?  A  To  my  knowledge,  no. 

Q  And  on  November  20,  the  modification  permit  2273 
was  filed  and  between  that  date,  November  20,  they  signed 
a  note  of  $1,500  to  the  Southern  Bible  Institute  and  an¬ 
other  of  $11,000  to  Mr.  Lanford,  and  a  note  to  Mr.  Rhodes 
in  the  amount  of  $14,000,  which  were  not  reported,  and 
these  were  personal  liabilities?  Is  that  correct,  sir? 

To  shorten  this  and,  in  brief,  sir,  you  have  never  re¬ 
ported  to  the  Commission  any  of  these  personal  liabilities 
which  you  undertook  in  connection  with  negotiation  of  the 
contract  with  Station  XERF,  is  that  a  correct  statement? 
A  So  far  as  I  know,  yes. 

Q  Tn  connection,  sir,  with  your  purchase  of  one-third 
of  the  remaining  50  shares  of  common  stock,  by  which 
you  executed  a  note,  $1,660,  payable  to  your  wife,  is  it  a 
correct  statement  to  state  that  this  information  was  not 
filed  with  the  Commission?  A  I  have  learned  that  since 
I  came  here. 

Q  Is  it  a  correct  statement,  sir,  to  state  that  in  con¬ 
nection  with  the  notes  of  $7,000  and  $8,000  payable,  respec¬ 
tively.  to  Mr.  and  Mrs.  Morgan  and  Mr.  and  Mrs.  Smith, 
which  notes  were  executed  in  connection  with  your  pur- 
1  chase  of  the  preferred  stock,  those  notes  and  the 
1103 1  existence  thereof  were  not  reported  to  the  Com¬ 
mission?  A  I  don’t  know  about  that.  I  thought 
that  the  proper  papers  were  filled  out.  I  might  say  that 
those  technical  terms  and  those  things  were  left  to  Mr. 
Thompson.  T  am  no  radio  man  and  I  thought  I  was  prop¬ 
erly  advised. 
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Q  All  right,  sir.  These  total,  as  I  see  it,  sir,  roughly 
$92,300,  which  is  not  reported  to  the  Commission  and 
you,  thereafter,  borrowed  $33,000  of  Mr.  Charles  J.  Smith, 
which  is  the  note  of  February  4,  1946.  The  existence  of 
that  note  was  not  reported  to  the  Commission,  was  it?  A 
No,  sir. 

Q  Then,  I  believe  we  have  Miss  Bramlett’s  note  of  De¬ 
cember  21,  1945 — is  that  a  correct  date  for  that,  sir?  A 
Of  what  note  are  you  speaking,  sir? 

Q  Note  of  Miss  Bramlett,  December  21, 1945. 

COMMISSIONER  DURR :  Is  that  the  $4,000  note? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  POWELL : 

Q  That  was  not  reported  to  the  Commission,  sir,  was 
it?  A  No,  sir. 

Q  I  mav  be  in  error  and  vou  correct  me  if  I  am. 
Between  the  time  of  filing  of  this  application  for  con¬ 
struction  permit  and  the  time  for  the  filing  of  your 
license  and  in  the  interim  period  between  filing  of  your 
request  for  frequency  modulation  and  date  of  this 
1104  hearing,  you  had  accrued  individual  liabilities  in 
the  sum  of  $129,000,  is  that  correct,  sir?  A  That 
seems  about  right. 

Q  Which  liabilities  were  never  reported  to  the  Com¬ 
mission.  Is  that  correct,  sir?  A  No,  sir.  I  think  they 
are,  so  far  as  I  know. 

Q  Now,  Reverend  Smith,  referring  to  the  contract  it¬ 
self,  with  Messrs.  Gonzalez  and  Bosquez,  which  I  believe 
is  dated  February  2,  1947,  and  which  contract  is  signed 
by  you  as  an  individual,  party  of  the  second  part,  as  I  un¬ 
derstand  it,  sir,  the  life  of  that  contract  is  for  the  life  of 
the  concession  which  is,  to  the  best  of  your  understand¬ 
ing,  20  years.  A  That  is  my  understanding,  sir. 

Q  Plus  any  extensions  ?  A  Yes,  sir. 

Q  Under  paragraph  7  of  that  contract,  it  states,  “It 
is  further  agreed  and  understood  by  the  parties  hereto 
that  the  party  of  the  second  part  advanced  the  parties 
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of  the  first  part  $70,000  of  the  consideration  recited  above 
for  the  purpose  of  defraying  the  cost  of  and  expense  of 
constructing  said  radio  station,  and  that  by  virtue  thereof 
it  is  agreed  that  in  the  event  of  the  sale  of  said  radio 
station  XEKF,  the  sale  price  for  same  is  to  be  agreed 
upon  by  and  between  parties  of  the  first  part  and  party 
of  the  second  part,”  et  cetera. 

As  1  understand  it,  sir,  Station  XERF  cannot  be  sold 
until  you  agree  to  same,  is  that  correct? 

1105  A  The  understanding  was  this:  That  was 
done,  of  course,  by  my  attorney  and  he  felt  that, 
well,  this  is  .just  the  words  he  said,  however,  I  do  now 
feel  and  I  want  it  clearly  understood  that  I  have  the 
utmost  confidence  in  Mr.  Gonzalez  and  Mr.  Bosquez,  but 
he  was  looking  at  it  from  the  standpoint  of  an  attorney, 
and  he  said,  “Preacher,  if  those  boys  on  the  border 
should  decide  to  sell  vour  station  to  somebodv  and  should 
come  along  and  sell  it,  why  they  would  just  be  gone  to 
Mexico  City  or  some  other  place  and  what  protection 
would  you  have?” 

That  was  just  a  protective  clause  against  the  invest¬ 
ment  that  we  put  there,  the  $100,000. 

Q  Is  it  your  understanding  that  they  cannot  sell  it 
until  you  say  the  word  ?  A  Yes. 

Q  Do  you  place  any  valuation  upon  that  station  ?  Just 
to  you.  how  much  is  the  station  XERF  worth?  I  believe 
you  mentioned  a  figure  to  me  one  time.  A  To  me,  it  is 
worth  $100,000.  That  is  what  I  have  invested  there. 

•  •  *  * 

1109  BY  MR.  POWELL: 

Q  This  contract,  sir,  with  the  Mexican  individuals  was 
assigned  on  the  6th  of  June,  1947,  to  the  Southern 
Bible  Institute,  is  that  correct  ?  A  That  is  correct. 

Q  And  were  the  notes  re-executed  on  that  date?  A 
Yes,  sir,  I  believe  thereabouts. 
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Q  Do  you  know,  sir?  A  Yes,  sir? 

1110  Q  This  all  took  place  after  Mr.  Lewis’  visit  to 
Knoxville,  is  that  correct,  sir?  He  was  there  in 

the  latter  part  of  May  and  the  first  part  of  June.  A  I 
don’t  remember  just  exactly  the  dates  on  those  notes.  I 
believe  the  records  would  show  wnen  they  were  executed. 

Q  By  this  assignment,  you  assigned  the  contract  and 
all  rights  there  unto  to  Southern  Bible  Institute  for  a 
period  of  10  years.  Is  that  correct,  sir?  A  Yes,  sir. 

Q  And  at  the  end  of  10  years  the  contract  reverts  to 
you  ?  A  That  is  true. 

Q  And  once  again  it  becomes  your  personal  property? 
A  If  so  desired.  However,  I  might  say,  Mr.  Powell,  that 
it  is  not  my  intent  to  take  this  back. 

Q  But  by  the  terms  of  the  contract,  that  is  what  hap¬ 
pens?  A  Yes,  that  is  right. 

COMMISSIONER  DURR :  As  I  recall  the  contract,  it 
reverts  in  10  years  or  when  the  Southern  Bible  Institute 
has  paid  off  the  notes  which  it  assumes. 

THE  WITNESS :  That  is  right.  And  I  believe  I  ex¬ 
plained  that  the  reason  we  did  that  was  at  the  advice  of 
Mr.  Baker  and  I  believe  that  I  explained  that  to  the 

1111  court  yesterdav  or  the  dav  before. 

COMMISSIONER  DURR:  So  if  the  Southern 
Bible  Institute  should  pay  off  these  notes  at  an  earlier 
date,  then  the  rights  from  the  XERF  contract  would  re¬ 
vert  to  you  and  Mr.  Smith? 

THE  WITNESS :  If  so  desired. 

COMMISSIONER  DURR:  During  the  period  of  ten¬ 
ure? 

THE  WITNESS:  Yes,  sir. 

«  •  •  * 

1116  Q  Sir,  with  respect  to  the  two  notes  Mr.  and 
Mrs.  J.  Earl  Morgan  and  Mr.  and  Mrs.  Dewbey  B. 
Smith,  dated  respectively  May  28,  1946 — well,  both  are 
May  28,  1946.  That  is  the  $15,000  for  the  preferred 
stock,  is  that  right  ?  A  Yes,  sir,  that  is  correct. 
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Q  When  did  you  get  that  money  from  them?  A  I 
got  that  monev — I  can  refer  to  it  and  give  vou  the  exact 
date.  I  secured  $8,000  from  Mr.  Smith  on  the  5tli  and 
the  28th  of  ’46. 

Q  When  did  you  get  the  money,  sir?  A  According 
to  my  statement  here,  on  the  5th  and  28th  of  1946. 

Q  You  got  the  money  actually  May  28,  1946?  A 
That  is  right. 

Q  How  did  you  happen  to  get  $15,000  from  them  for 
preferred  stock  before  the  application  was  ever  filed  with 
the  Commission?  A  Well,  for  this,  Mr.  Thompson  and 

I  had  discussed  the  matter  quite  at  length  about  a  station 
and  I  had  had  him  to  submit  me  a  proposed  cost  of  con¬ 
structing  such  a  station  and  he  had  submitted  in  round 
figures  about  $35,000  and  proposed  $20,000  of  it  for  com¬ 
mon  stock,  which  would  be  the  controlling  stock  known 
as  common  stock  and  $15,000  as  preferred  stock. 

At  that  time  we  discussed  selling  it,  and  we  did 

II  i  7  intend  to  sell  it  at  $1  a  share. 

Q  On  the  open  market?  A  On  the  open  market. 

Q  But  before  you  ever  filed  the  application,  sir,  in 
which  application  you  said  it  would  be  sold  on  the  open 
market,  you  had  already  borrowed  $15,000  for  preferred 
stock.  A  T  wanted  to  be  sure  in  case  the  permit  was 
granted  that  we  would  have  the  moneys  on  hand  to  do  it. 
When  these — after  we  discussed  the  matter  more  fullv, 
we,  decided  to  execute  these  notes.  15,000  of  them  would 
be  quite  a  problem. 

MR.  BAKER :  You  mean  certificates? 

THE  WITNESS:  I  mean  certificates  of  stock.  It 
would  be  quite  a  problem.  Then  we  decided  that  maybe 
we  would  just  issue  them  for  $10  a  share  and  1,500*  of 
them.  After  I  proposed  to  Mr.  Thompson  to  buy  this 
stock — 

BY  MR.  POWELL:  - 

Q  That  was  when  you  proposed  to  buy  it?  A  I  be¬ 
lieve  it  was  the  week  of  December  13. 
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Q  So  you  borrowed —  A  Of  1947. 

Q  1946, 1  believe,  sir.  A  December  of  1946,  yes,  sir. 

Q  So  is  this  correct,  sir,  on  May  2S,  1946,  you 

1118  borrowed  $15,000  for  preferred  stock?  A  I  bor¬ 
rowed  it  for  this  purpose,  that  I  could  be  assured 

that  we  would  get  on  the  air  with  the  station. 

Q  Why  didn’t  you  inform  the  Commission,  then,  that 
you  had  that  $15,000  to  buy  the  preferred  stock  rather 
than  tell  the  Commission  that  the  stock  would  be  sold  on 
the  open  market?  A  Well,  sir,  we  fully  intended  to  sell 
the  stock  on  the  open  market  and  after  discussing  it  we 
felt  that  it  would  be  better  to  issue  the  two  notes  to  Mr. 
and  Mrs.  Smith  and  secure  the  stock  ourselves. 

I  want  to  be — I  tell  you  the  main  reason  I  did  not  was 
the  fact  that  if  I  failed  in  a  radio  station  and  had  1,500 
folks  out  across  the  country  assign  their  money  why, 
then,  of  course,  there  would  be  no  answer. 

Q  Had  you,  on  this  date,  also  considered  buying  the 
extra  50  shares  of  common  stock?  On  May  2S,  1946 — 
A  No,  sir.  I  certainly  had  not. 

Q  Let  me  ask  you  this:  Why  didn’t  the  Independent 
Broadcasting  Company  accept  Mr.  Thompson’s  proposal 
to  buy  the  50  shares  of  stock,  as  he  has  testified?  In 
other  words,  his  testimony  was  he  offered  to  buy  but  it 
wasn’t  accepted,  his  offer.  Why  didn’t  you  all  accept  his 
offer?  A  You  mean  to — when? 

Q  Mr.  Thompson  testified  on  the  stand.  A  I  can 
clear  that  up  very  well,  sir.  He  proposed  and  said  that 
he  would  buy  the  other  50  shares  and  give  us 

1119  control  in  the  station,  but  it  was  necessarv  for  him 

*  • 

to  negotiate  a  loan  in  order  to  take  whatever  funds 
he  had  and  to  buy  them. 

Q  When  did  you  refuse  his  request  for  50  shares  of 
stock?  A  When  did  you  refuse  it? 

Q  When  did  the  corporation  refuse  to  accept  his  sub¬ 
scription?  A  Sir,  if  I  understand  the  situation  clearly, 
we  did  not  refuse  him  the  right  to  buy,  but  he  proposed 
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to  us  that  since  the  condition  was  as  it  was — it  was  not 
a  proposition  on  our  part.  W  e  proposed  to  him  that  we 
would  buy,  if  he  could  not  provide  the  other  50. 

O  So  we  have  irot  two  offers  now,  is  that  correct,  sir? 
We  have  Mr.  Thompson’s  offer  to  buy  the  50  shares  and 
we  have  got  the  corporation’s  offer —  A  (Interposing) 
I  beg  your  pardon.  You  misunderstood  me.  Xo,  sir.  Xot 
until  the  week,  1  believe  it  was,  of  the  13th  of  December 
did  I  know  that  Mr.  Thompson  had  not  purchased  or  that 
lie  was  not  financially  able  to  purchase,  the  other  remain¬ 
ing  50  shares.  That  was  the  first  I  knew  about  it  and 
he  was  the  one  who  proposed  it.  I  was  expecting  him, 
up  until  that  time,  to  do  it. 

Q  So  was  there  any  question  of  the  corporation 
1120  not  accepting  his  offer?  A  You  mean  was  there 
any  question  about  refusing  to  let  him  come? 

Q  Y'es.  A  Xo,  sir.  It  was  his  voluntary — 

Q  I  am  a  little  confused,  myself,  sir.  As  I  under¬ 
stand  Mr.  Thompson’s  testimony,  he  testified  that  at  the 
timle  of  filing  this  application  he  would  make  an  offer  to 
the  Commission  he  would  make  an  offer  to  get  another 
broadcasting  company  to  pledge  50  shares  of  stock  then 
unpledged. 

COMMISSIOXER  DURR:  You  mean  to  buy  50  shares 
of  stock  ? 

MR.  POWELL :  To  buy  the  additional. 

THE  WITXESS :  Y’es,  sir,  that  is  true. 

BY  MR.  POWELL : 

Q  Mr.  Thompson,  as  I  understand  his  testimony,  then 
stated  that  his  application  was  not  accepted  by  the  cor¬ 
poration.  A  I  think  you  are  wrong  there,  Mr.  Powell, 
because — 

COMMISSIOXER  DURR:  If  it  was  accepted,  why 
didn’t  he  buy  the  50  shares  of  stock  which  he  offered  to 
buy? 

THE  W  TTXESS :  Let  me  get  the  question  straight. 
I  am  confused  in  my  own  mind  here  now. 

COMMISSIOXER  DURR:  The  record,  as  I  recall, 
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contains  the  letter  from  Mr.  Thompson  to  the  corporation 
written  when  he  was  still  in  the  Army  at  Oak  Ridge,  say¬ 
ing  that  he  wanted  to  buy  50  shares  of  stock  of  the 

1121  corporation.  I  understand  that  the  corporation 
might  consider  his  letter  as  a  firm  obligation  to 

purchase  that  stock.  Later  Mr.  Thompson  received  only 
16-2/3  shares  of  stock  and,  as  I  understood  from  his  testi¬ 
mony,  that  was  all  that  he  was  permitted  to  buy. 

The  question  is,  was  his  original  otfer  rejected  and  when 
and  why. 

THE  WITNESS:  Not  by  me  or  my  wife.  She  sug¬ 
gested  that  we  purchase  the  remaining  shares,  if  able.  I 
proposed  to  do  it  after  he  told  me  that  he  had  not  been 
able  to  negotiate  the  loan  that  he  had  anticipated,  and  he 
had  not  been  able  to  sell  his  property  in  Louisville  and 
that  he  wasn’t  able  to  get — 

COMMISSIONER  DURR  (interposing):  Then  was  it 
Mr.  Thompson’s  own  suggestion  that  he  buy  only  16-2/3 
shares  rather  than  the  50  shares  which  he  originally  said 
he  wanted  to  buy?  A  Yes,  sir,  he  is  the  proposer  of 
that. 

COMMISSIONER  DURR:  And  he  told  you  that  he 
could  not  raise  the  monev  to  purchase  the  50  shares? 

THE  WITNESS :  Yes,  sir. 

COMMISSIONER  DURR :  And  said  that  he  would  like 
to  buy  16-2/3  shares  instead  ? 

THE  WITNESS:  Yes,  sir.  He  had  been  unemployed 
for  some  time  in  there. 

I  want  it  clearly  understood  by  the  Commission  that  I 
brought  no  pressure  or  my  wife  either  upon  Mr.  Thomp¬ 
son  in  his  decision. 

1122  COMMISSIONER  DURR:  Mr.  Thompson’s 
testimony  on  that  point  was  not  entirely  clear. 

THE  WITNESS:  It  was  rather  a  surprise  to  me  that 
he  didn’t. 

COMMISSIONER  DURR:  It  was  my  impression  that 
his  request  to  purchase  the  50  shares  remaining  outstand¬ 
ing  was  never  acted  upon  and  that  he  still  wanted  to  buy 
the  50  shares. 
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THE  WITNESS :  I  might  say,  sir,  that  up  until  some¬ 
time  there  in  December  I  anticipated  Mr.  Thompson’s 
purchase  of  the  other  50  shares. 

BY  MR.  POWELL: 

Q  So  that  offer,  as  far  as  you  are  concerned,  was 
outstanding  until  December  13,  the  date  of  the  meeting? 
A  Yes,  I  was  under  the  impression  that  he  was  going 
to  buy  it.  That  was  my  understanding,  that  he  was  to 

put  in  the  other  $5,000. 

*  *  *  * 

1133  MR.  STOLLEXWERCK :  Mr.  Examiner,  we 
would  like  to  submit  a  motion. 

COMMISSIONER  DURR :  All  right.  Make  your  mo¬ 
tion. 

MR.  STOLLEXWERCK :  I  think  it  is  unnecessary  to 
go  into  detail.  It  is  our  conclusion — that  is,  I  speak  for 
my  clients — that  this  case  is  so  complicated  that  in  the 
interests  of  proper  procedure  in  supplying  the  entire  pic¬ 
ture,  we  would  like  to  have  a  further  hearing  in  Knox¬ 
ville,  and  I  make  a  motion  to  that  effect,  and  that  that 
hearing  be  dated  about  30  days  hence. 

1134  I  ask  that  for  this  reason:  I  believe  the  record 
will  bear  me  out  that  we  have  been  required  to 

come  into  this  complicated  case  with  very  short  notice, 

after  we  were  delaved  for  some  time  in  Knoxville  bv  the 

«  • 

representatives  of  the  Commission,  who  I  think  agree — 
COMMISSIONER  DURR:  I  think  the  record  contains 
a  gobd  many  statement  on  the  subject,  both  on  the  part 
of  counsel  for  the  applicant  and  counsel  for  the  Com¬ 
mission. 

MR.  STOLLEXWERCK :  Yes,  sir. 

COMMISSIONER  DURR:  I  think  there  is  some  dis¬ 
agreement  as  to  whether  you  have  had  reasonable  time 
or  not,  and  the  record  will  speak  on  that  subject. 

MR.  STOLLEXWERCK:  It  is  our  attitude  that  our 
time  was  not  adequate  for  the  problem  involved.  By  illus¬ 
tration.  when  it  was  determined  in  mv  mind — I  mav  be 

•  W 
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wrong  in  assuming  we  could  get  a  petition — 

COMMISSIONER  DURR:  Maybe  you  had  better  di¬ 
rect  yourself  as  to  the  type  of  testimony  you  think  would 
be  necessary  to  fairly  present  the  applicant’s  side  of  the 
case.  That  is,  any  additional  testimony. 

MR.  STOLLENWERCK:  I  think  this  Mr.  Commis¬ 
sioner:  The  way  this  case  has  developed  it  appears  to 
have  raised  a  distinct  impression  that  the  president  of 
our  applicant  corporation  is  a  man  who  is  somewhat 
irresponsible,  and  that  impression  has  been  left  by  wit¬ 
nesses,  I  believe  nine  in  number,  who  came  here  by 
1135  subpoena  from  the  Commission,  I  understand,  and 
it  has  been  rather  one-sided,  in  connection  with  his 
reputation. 

COMMISSIONER  DURR:  Do  you  want  to  put  on 
other  witnesses  as  to  the  reputation  of  the  president? 

MR.  STOLLENWERCK:  That  is  our  idea.  That  it 
would  be  only  fair  to  him,  from  both  sides  of  the  picture. 

COMMISSIONER  DURR:  In  a  case  of  this  kind 
where  one  of  the  elements  is  qualification,  I  can’t  conceive 
of  your  not  anticipating  the  possibility  that  witnesses  as 
to  the  general  reputation  and  character  would  testify,  but 
you  are  making  the  statement. 

MR.  STOLLENWERCK:  1  think  the  nature  of  this 
case  is  one  that  is  specifically  adaptable  to  a  field  hear¬ 
ing  process.  It  appears  to  me  that  it  is  a  case  where  there 
is  hardly  a  possibility  of  presenting  a  balanced  showing 
in  Washington  that  could  be  compared  with  one  at  the 
actual  place. 

•  *  •  • 

1146  COMMISSIONER  DURR:  This  hearing  will  be 
adjourned  to  Knoxville,  at  such  place  as  we  may 
designate  later — I  don’t  know  where  we  will  find  a  place 
for  the  hearing— until  10  o’clock,  Monday,  November  17th. 

*  *  *  • 
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1149  BEFORE  THE  FEDERAL 

COMMUNICATIONS  COMMISSION 
In  the  matters  of 

Application  of  INDEPENDENT  BROADCASTING 
COMPANY,  INCORPORATED,  (WIBK), 
Knoxville,  Tennessee. 

For  FM  Constructing  Permit. 

For  AM  Broadcast  License. 

Docket  No.  84S9 
Docket  No.  8490 

Room  214, 

New  Post  Office  Building, 
Knoxville,  Tennessee. 
Monday,  November  17, 1947. 

The  hearing  of  the  above  entitled  matters  was  resumed 
before  Commissioner  Clifford  J.  Durr,  at  10:00  a.  m.,  No¬ 
vember  17, 1947,  pursuant  to  adjournment. 

*  #  #  # 

1152  Mrs.  Harold  Pitts 


Direct  Examination 

•  *  •  • 

1153  Q  Did  you  have  other  work  too?  A  I  took 
care  of  all  of  Mr.  Smith’s  personal  mail,  and  then 

1154  I  took  care  of  the  financial  end  of  the  program. 

Q  You  handled  the  finances  of  the  religious  work? 
A  Yes,  sir. 

Q  Mrs.  Pitts,  had  you  had  any  experience  in  book¬ 
keeping  at  the  time  you  began  handling  the  funds  of  the 
religous  work?  A  No,  sir,  I  have  never  had  any. 

Q  Well,  did  you  develop  a  system  of  your  own,  so  to 
speak,  in  handling  the  money?  A  It  was  my  own  sys¬ 
tem,  and  also  that  of  Mr.  Smith’s.  We  worked  one  out 
together. 
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Q  1  see.  Now,  what  were  the  sources  of  the  money 
vou  handled?  A  Well,  they  were  the  monies  that  came 
in  through  the  mail;  that  is,  for  the  radio  and  for  the 
paper,  the  Carolina  Watchman,  and  for  missions,  and  for 
different  phases  of  the  work,  and  also  of  the  money  that 
was  taken  in  during  our  camp  meetings,  and  also  on  the 
meetings  in  churches,  and  so  forth. 

•  *  #  * 

115G  Q  Now,  there  was  a  bank  account  in  Park  Na¬ 
tional  Bank  in  Knoxville?  A  Yes,  sir. 

Q  What  was  the  name  of  that  account,  please,  ma’am? 
A  It  was  J.  Harold  Smith  first. 

Q  And  then  later  became  what?  A  The  Southern 
Bible  Institute. 

1157  Q  Do  you  recall  the  date  when  the  account  was 
changed?  A  I  am  just  not  certain  about  the  date. 

I  don’t  know  whether  it  was  Mav  or — 

m 

Q  Was  it  sometime  this  year  or  last  year?  A  It 
was  last  year. 

Q  During  1946?  A  Y’es. 

Q  Did  you  sign  these  checks  on  that  account  ?  A  Yes, 
sir. 

Q  You  had  authority  to  do  that?  A  Yes,  sir. 

Q  How  did  you  sign  a  check?  A  Well,  when  the 
account  was  first  made  out  it  was  ‘‘J.  Harold  Smith,  by 
L.  E.  S.,”  but  later  it  was  “Southern  Bible  Institute,  bv 
L.E.S.” 

Q  Did  you  write  most  of  the  checks  on  the  account? 
A  Yes,  sir. 

Q  To  your  knowledge,  did  Reverend  Smith  ever  write 
any  checks  on  that  account?  A  Very  few. 

COMMISSIONER  DURR:  I  would  like  to  get  the 
record  straight  on  the  date  when  the  account  was  changed. 
According  to  the  record — 

MR.  POWELL:  May  27. 

1158  COMMISSIONER  DURR:  The  account  was 
changed  May  27, 1947  ? 
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MR.  SMITH :  ’46. 

MR.  BAKER:  It  was  our  understanding  it  was  1946. 
COMMISSIONER  DURR:  Well,  do  you  have  a  copy 
of  the  transcript,  page  number  65o?  At  the  top  of  the 
page. 

MR.  POWELL:  That  is  an  error.  You  are  referring 
to  May  27, 1947,  at  the  top  of  the  page? 

COMMISSIONER  DURR:  Yes,  and  also  your  ques¬ 
tion.  August  12,  1946,  and  goes  until  May  27,  1947,  when 
the  account  was  transferred  to  the  Southern  Bible  Insti¬ 
tute.  That  date  should  be  May  27,  ’46? 

•  •  •  • 

1160  Q  Now,  Mrs.  Pitts,  I  have  here  three  ledger 
books,  and  I  will  ask  you  to  identify  these,  please, 

ma’am. 

Let  the  record  show  that  they  began  in  May  of  1942, 
and  continued  through  June  of  1947. 

Do  you  recognize  those  books,  please  ma’am? 

A  Yes,  those  are  mine. 

Q  Are  they  in  your  handwriting?  A  Yes,  sir. 

Q  Now,  did  you  make  deposits  in  the  Park  National 
Bank  from  time  to  time  during  the  month  of  the  funds 
which  you  had  received  ?  A  Yes,  sir. 

Q  Supposed  there  should  be  received  through  the  mail 
a  donation  for  Reverend  Smith  personally;  how  did  you 
handle  that?  A  That  was  taken  out  of  the  regular  offer¬ 
ing  for  the  work,  and  was  put  in  his  own  box ;  I  had  a 
box  for  his  own  special  offerings. 

Q  You  mean  that  box  was  in  a  safe  in  your  office?  A 
Yes,  sir. 

COMMISSIONER  DURR:  How  did  you  identify  the 
donations  that  were  intended  for  Reverend  Smith,  and 
those  for  religious  work? 

1161  THE  WITNESS:  They  would  write  a  letter, 
and  they  would  say,  “I  want  this  much  for  radio, 

and  this  much  for  Reverend  Smith,  personally.” 
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COMMISSIONER  DURR :  Did  you  get  any  donations 
that  did  not  specify  the  purpose  for  which  they  would 
be  used  ? 

THE  WITNESS:  Yes,  sir. 

COMMISSIONER  DURR:  What  did  you  do  with 
those  ? 

THE  WITNESS :  Put  them  on  the  radio. 

BY  MR.  BAKER : 

Q  So  those  went  into  religious  work,  and  not  for  Rev¬ 
erend  Smith?  A  That’s  right. 

Q  Now,  at  the  end  of  the  month  did  you  make  cer¬ 
tain  entries  in  these  ledger  books  ?  A  No,  sir,  not  of  the 
cash  until  the  end  of  the  month. 

Q  You  made  the  entries  of  the  receipts  at  the  end  of 
the  month?  A  Yes,  sir. 

Q  Did  you  make  any  entries  in  this  book  during  the 
month?  A  No,  sir. 

Q  Now,  what  entries  did  you  make  into  these  ledger 
books  first  as  to  expenditures?  A  I  had  all  of  the 
1162  cash  expenditures,  cash  disbursements. 

Q  And  you  did  make  certain  disbursements  by 
cash?  A  Yes,  sir. 

Q  Did  you  list  the  recipients  of  the  cash,  and  the 
amount  received,  and  the  date  of  the  expenditure?  A 
Yes,  sir. 

Q  The  cash  expenditures  were  listed  individually?  A 
Yes,  sir. 

Q  And  did  you  make  an  entry  of  the  checks  which 
represented  expenditures?  A  Yes,  sir. 

Q  Did  you  make  individual  entries  for  each  of  the 
checks,  or  just  one  entry?  A  Just  a  lump  sum  for  the 
whole  month. 

Q  Why  did  you  make  just  one  entry  for  the  checks? 
A  Well,  we  had  our  record  on  the  checkbook. 

Q  Your  check  stubs  to  show  who  had  received,  and 
also  the  cancelled  checks,  I  presume?  A  Yes,  sir. 

Q  Will  you  explain  how  you  made  the  entries  on  the 
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receipt  side  of  the  ledger  page  for  the  month?  A  At 
the  end  of  the  month  1  would  take  the  memorandums  I  had 
kei)t  of  the  reports  of  our  mail,  and  I  would  make  a 
total  of  all  we  had  received,  and  then  I  would  take  the 
deposits  that  we  had  made  in  the  hank  during  that 
1163  month,  and  I  would  total  those  together,  and  then 
I  would  add  the  cash  disbursements,  and  then  bal¬ 
ance  it  with  what  we  received. 

Q  You  got  the  figures  through  that  procedure  of  how 
much  the  receipts  were  for  the  month?  A  That’s  right. 

Q  What  entries  did  you  make  in  the  ledger  then?  A 
I  tcould  take  the  mail  report  we  had  gotten,  that  day, 
for  each  day  of  the  month,  and  then  with  the  moneys 
thijit  were  brought  in  from  meetings — perhaps  Mr.  Smith 
would  be  out  on  a  meeting,  and  he  would  bring  it  in 
on  a  certain  day,  and  I  would  divide  it  up  between  the 
30  or  31  days. 

•  •  #  * 

1167  Q  Now,  Mrs.  Pitts,  this  account  in  the  Park 
National  Bank  at  Knoxville,  was  that  actuallv  J. 
Harold  Smith’s  personal  account,  or  an  account  of  the 
religious  work?  A  It  was  an  account  of  the  religious 
work. 

Q  Would  there  ever  be  occasions  when  some  of  his 
own  funds  be  put  into  that  account  ?  A  Yes,  sir. 

Q  On  what  occasions?  A  Well,  if  we  had  some 
special  account  coming  that  we  would  have  to  meet— like 
when  we  were  going  to  buy  a  building  for  an  office — some¬ 
times  he  would  enter  some  of  his  own  personal  money 
into  his  account. 

MR.  POM  ELL:  Which  account  is  that,  Mr.  Baker? 

MR.  BAKER :  Park  National  Bank. 

MR.  POWELL:  Chattanooga? 

MR.  BAKER:  No,  Knoxville. 

BY  MR.  BAKER : 

Q  You  say  money  was  put  in  that  account  in  Knox¬ 
ville  on  occasions,  of  Reverend  Smith’s  own  funds?  Do 
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you  recall  any  particular  instance  when  such  was  done? 
A  Yes,  sir,  there  was  the  time  that  we  were  buying  the 
building,  or  we  had  bought  the  lots  on  Main  Street, 

1168  and  were  contemplating  building  a  building  there, 
and  we  had  put — well,  we  had  taken  some  money 

that  was  given  to  Mr.  Smith  as  just  a  gift  to  be  used 
wherever  was  necessary,  which  was  given  by  Miss  Corrie 
Bramlett — 

MR.  POWELL :  I  think  it  is  a  legal  conclusion  as  to 
whether  it  was  given. 

MR.  BAKER:  That  isn’t  important  to  this  inquiry, 
sir,  at  this  time. 

BY  MR.  BAKER : 

Q  You  say  money  was  taken  out  of  a  safety  deposit 
box?  A  Yes,  sir. 

Q  And  placed  in  the  account  ?  A  Yes,  sir. 

Q  Do  you  recall  how  much  that  was?  A  There  was 
about  $17,000, 1  believe. 

Q  Do  you  recall  the  approximate  time  when  the  de¬ 
posit  was  made  ?  A  I  believe  that  was  in  ’44. 

Q  Did  you  have  access  to  the  safety  deposit  box  of 
Reverend  Smith  ?  A  Yes,  sir. 

Q  Where  was  that  box  ?  A  At  Park  National. 

Q  Your  testimony  is  that  in  ’44  lots  had  been  pur¬ 
chased,  and  plans  were  made  to  build  a  building 

1169  on  them?  A  That’s  right. 

Q  And  some  $1,000  was  taken  out  of  the  deposit 
box  and  placed  in  the  bank  account  ?  A  Yes,  sir. 

Q  Were  you  attempting  to  build  up  that  account  for 
the  purchase,  or  rather  for  the  construction  of  a  build¬ 
ing?  A  That’s  right. 

Q  Now,  Mrs.  Pitts,  do  you  recall  when  Reverend 
Smith  sold  his  home  in  Greenville —  A  (Interposing) 
Yes,  sir. 

Q  (Continuing)  — South  Carolina?  What  was  done 
with  that  money?  A  That  was  put  back  into  the  safety 
deposit  box. 
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Q  Do  you  recall  tlie  approximate  amount  of  that  sum* 

A  $9,200* 

Q  $9,200.  Do  you  recall  why  that  money  was  placed 
in  tli^  safety  deposit  box  rather  than  in  the  bank  account? 
A  Well,  we  wanted  to  build  the  safety  deposit — I  mean 
this  money  Miss  Corrie  had  given  to  us,  because  she  gave 
it  to  be  used  whenever  we  needed  it,  and  we  wanted  to 
keep  it  in  reserve. 

Q  And  you  had  taken  it,  and  put  it  in  the  checking 
account  ?  A  Yes,  sir. 

Q  And  then  as  this  home  in  Greenville  was  sold 

1170  that  was  put  back  in  the  safety  deposit  box  to  re¬ 
place.  so  to  speak,  to  replace  the  sum  of  money?  A 

Yes,  sir. 

Q  Xo  cheek  was  drawn  on  the  account  to  put  it  back? 
A  Xo,  sir. 

Q  Now,  what  was  done  with  this  account  in  Chatta¬ 
nooga?  A  Well,  that  was  left  there  at  the  time,  and  in¬ 
stead  of  taking  tiie  money  out  of  the  safety  deposit,  as 
Ids  money,  lie  just  counted  that  as  his  in  the  bank  there 
at  the  Hamilton  Xational  Bank  in  Chattanooga. 

Q  Do  you  recall  the  approximate  balance  of  the  account 
in  Chattanooga  ?  A  It  was  over  eight  thousand. 

Q  $S,000?  A  Yes,  sir. 

Q  And  that  was  regarded  as  his  own  personal  money? 
A  That ’s  right. 

Q  And  what  is  your  explanation  of  why  that  was 
considered  bis  own  money?  A  Well,  because  he  had 
put  his  money  in  the  safety  deposit  box — I  mean  his  pro¬ 
ceeds  from  the  home,  and  then — 

MR.  POWELL  (Interposing) :  Excuse  me  for  inter¬ 
rupting,  but  what  safety  deposit  box  were  you  now  re¬ 
ferring  to? 

THE  WTTXESS :  The  one  in  Park  National. 

MR.  POWELL:  Right  here  in  Knoxville? 

1171  THE  WITNESS:  That’s  right. 

I  MR.  POWELL:  Would  you  please  explain  the 
transaction  again? 
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THE  WITNESS:  Yes,  sir.  You  see,  we  had  taken 
out  of  the  safety  deposit  boxes  seventeen  thousand — no, 
it  was  fifteen  thousand  that  was  taken  out  of  there,  to 
build  up  this  account  to  seventeen  thousand,  of  Miss  Cor- 
rie’s  money,  and  this  was  put  in  the  bank,  and  then 
shortlv  after  that  Mr.  Smith  sold  his  home  in  Greenville, 

«r  • 

which  was  around  $9,200,  and  he  put  this  back  in  the 
safety  deposit  box  to  replace  some  of  Miss  Corrie’s 
money,  and  then  instead  of  him  taking  it  out  of  the  safety 
deposit  box  for  his  own,  we  transferred  the  account  in 
the  Hamilton  National  Bank  in  Chattanooga  as  his  own 
personal  monev. 

BY  MR*  BAKER : 

Q  You  mean  instead  of  taking  the  money  you  trans¬ 
ferred  the  account  in  Chattanooga?  A  Yes,  sir. 

Q  Now,  were  certain  personal  expenses  of  Reverend 
Smith  paid  out  of  this  Park  National  Bank  account?  A 
Yes,  they  were. 

Q  Did  you  keep  any  memorandum  of  those  expenses? 
A  Yes,  I  have  a  file  system  on  that. 

Q  Did  you  obtain  repayment  from  Reverend  Smith 
of  those  expenses  you  paid  for  out  of  the  account? 
1172  A  Yes,  sir. 

Q  And  what  was  done  with  those  funds?  A  It 
was  deposited  back  into  the  account. 

Q  In  short,  the  account  in  Park  National  Bank  even- 
tuallv  was  an  account  of  religious  work?  A  Yes,  sir. 

Q  But,  to  your  knowledge,  every  expenditure  made 
for  Reverend  Smith  out  of  that  account  was  reimbursed, 
so  to  speak,  and  deposited  back  into  the  account?  A 
Yes,  it  was. 

Q  Did  you  pay  a  few’  bills  for  the  Independent  Broad¬ 
casting  Company?  A  Yes,  I  did. 

Q  Did  you  keep  a  memorandum  of  those  bills?  A 
Yes,  sir. 

Q  Or  payments.  And  were  you  refunded  the  money? 
A  Yes,  sir. 
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Q  i  By  tlie  Independent  Broadcasting  Company?  A 
Every  bit. 

Q  What  was  done  with  that  money  ?  A  That  was  put 

back  into  the  account. 

•  *  *  • 

1175  Q  Mrs.  Pitts,  you  kept  Reverend  Smith  advised 
of  the  financial  situation  at  all  times  ?  A  Yes,  sir. 

Q  If  you  saw  the  account  was  getting  low,  or  if  you 
were1  in  fact  overdrawn,  you  advised  him  of  that?  A 
Yes,  sir. 

Q  On  what  basis  did  you  determine  that  the  account 
was  overdrawn?  A  Well,  always  in  subtracting 

1176  my  checks  from  the  account,  from  the  figures  that 
we  had  in  the  checkbook,  I  would  always,  if  there 

was  not  enough  money  there  to  take  care  of  the  next 
check,  I  felt  that  that  was  overdrawn. 

Q  The  basis,  then,  was  the  check  stubs  that  you  kept? 
A  Yes,  sir. 

Q  1  Mrs.  Pitts,  did  you,  during  the  month  of  October, 
1946,  advise  Reverend  Smith  that  you  were  around  $5S 
overdrawn  ?  A  That ’s  right. 

Q  I  show  you  here — are  these  the  checkstubs  which 
you  referred  to  at  that  time  ?  A  Yes,  sir. 

Q  And  this  is  a  record  of  the  account  kept  by  you? 
A  Yes,  sir. 

Q  I  show  you  an  entry  of  October  3rd,  1946;  I  show 
you  a  balance  carried  forward  of  $14.06.  I  show  you  an 
entry  to  the  Roberts  Motor  Company,  just  following,  of 
$72.15.  Did  you  reach  the  figure  of  $58  by  subtracting 
$14  from  $72?  A  That's  right. 

Q  Did  you  then  later  deposit  a  sum  of  money  to  cover 
that  check?  A  Yes,  that’s  right.  I  held  the  check  until 
we  could  deposit  some  money. 

Q  Did  you  have  the  money  on  hand  at  that  time? 

1177  A  I  don’t  think  right  at  that  time;  I  think  it  was 
several  days  later. 
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Q  Then,  according  to  your  check  stubs,  you  were  over¬ 
drawn?  A  Yes,  sir. 

Q  Mrs.  Pitts,  during  the  latter  part  of  March,  1947, 
did  you  advise  Reverend  Smith  the  account  was  over¬ 
drawn?  A  Yes,  sir,  I  had  figured  up  that  if  the  checks 
were  written  which  were  supposed  to  have  been  written 
we  would  have  been  overdrawn. 

Q  Well,  now,  an  entry  here  of  March  26,  1947,  to  the 
Fowler  Insurance  Company,  that  being  in  the  amount  of 
$121.15,  and  your  balance  brought  forward  of  $82.84,  is 
that  correct  ?  A  Yes,  sir. 

Q  And  then  later  your  deposit  of  $1,100,  March  27? 
A  Yes,  sir. 

Q  It  was  on  the  basis  of  this  entry  you  reported  it 
overdrawn?  A  That’s  right. 

Q  Now,  Mrs.  Pitts,  suppose  an  article  appears  in  the 
Carolina  Watchman  in  the  November,  ’46  issue,  when 
would  the  article  be  written?  A  It  would  be  written  a 
month  before. 

Q  Could  it  possibly  have  been  written  more  than 
1178  a  month  before?  A  It  could  be. 

Q  Why  was  that?  A  It  had  to  get  down  to  the 
printers  in  time  to  get  the  print  set  up. 

MR.  BAKER:  You  may  cross-examine,  Mr.  Powell. 

Cross  Examination 
BY  MR.  POWELL: 

Q  Wrhile  we  are  on  this  subject,  Miss  Sproul — Mrs. 
Pitts —  A  That’s  right. 

Q  I  notice  that  on  October  16,  1946,  at  the  time  you 
thought  you  were  overdrawn  $58,  there  was  a  balance 
of  $2,254?  A  Yes,  sir,  but — 

Q  (Interposing)  That  seems  to  be  an  evxtraordinary 
error  in  bookkeeping.  A  According  to  our  checks — what  I 
mean,  according  to  my  bank  stubs,  or  the  check  stubs,  it 
was  overdrawn. 

Q  Although  you  did  have  at  that  time  $2,000  in  the 
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bank?  A  But  you  see,  some  of  the  checks  probably 
hadn’t  come  in  yet. 

Q  And  so  your  bank  statement  was  in  error  roughly 
some  $1,950?  A  Well,  perhaps  some  of  the  checks 
1179  hadn’t  come  into  the  bank  yet. 

Q  But  you  missed  it  on  your  checks?  A  Yes, 
sir. 

Q  And  so  you  had  made  an  error,  apparently,  of 
$1,900  ?  A  No,  sir. 

MR.  BAKER :  How  do  you  arrive  at  that,  sir! 

MR.  POWELL:  As  I  understand,  the  bank  account 
showed  it  was  $5S  overdrawn,  but  there  was  a  balance 
on  hand,  as  I  see  it,  of  $2,200. 

COMMISSIONER  DURR:  You  mean  the  checkbook 
showed  overdrawn  ? 

MR.  POWELL :  Yes,  sir. 

MR.  BAKER:  The  witness’  statement  was  that  certain 
checks  she  had  written  and  issued  probably  hadn’t  cleared 
at  the  bank  at  the  time,  and  yet  he  asks  if  it  is  not  true 
there  is  a  discrepancy  there. 

#  ♦  *  • 

1204  Arthur  C.  Gonzalez 

*  •  •  • 

Direct  Examination 

Q  Are  you  connected  with  Radio  Station  XERF?  A 
Yes,  sir. 

Q  Where  is  that  station  located?  A  Villa  Acuna, 
Mexico. 

Q  What  is  your  connection  with  the  station,  sir?  A 
I  am  one  of  the  owners  of  XERF. 

Q  There  are  others  owners?  A  Yes,  sir. 

Q  Who  are  the  others?  A  Raymon  D.  Bosquez. 

1205  Q  Are  there  any  other  owners?  A  No,  sir. 

•  *  •  * 
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1214  Q  I  notice  in  this  contract  of  February  20,  1947, 
that  the  provision  is  made  that  in  the  event  the  station 
is  destroyed  by  fire,  or  act  of  God,  or  any  other  casualty, 
Reverend  Smith  is  to  receive  one-third  of  the  insurance 
proceeds. 

Why  was  that  put  into  the  contract? 

A  In  order  to  protect  him. 

Q  In  order  to  protect  his  money  which  he  had  put 
down  for  twenty  years  of  time?  A  That’s  right. 

Q  Also  a  provision  the  station  was  not  to  be  sold  with¬ 
out  the  consent  of  Reverend  Smith;  was  that  for  a  similar 
purpose,  sir?  A  Yes. 

Q  Were  those  provisions  suggested  by  Reverend 

Smith?  A  I  think  they  were  agreed  on  by  the  attor- 

nevs. 

Q  Does  Reverend  Smith  have  any  ownership  in 

1215  Station  XERF  ?  A  No,  sir. 

Q  Does  he  have  any  interest  in  the  station?  A 

No,  sir. 

Q  Does  lie  have  any  control  over  the  station?  A  No, 
sir. 

Q  What  would  you  say  he  did  obtain  by  reason  of 

these  series  of  contracts,  sir?  A  One  hour’s  time. 

Q  Per  day?  A  Thirty  minutes  at  night  and  thirty 
minutes  in  the  morning. 

Q  And  he  was  purchasing  time,  and  nothing  else? 
A  That ’s  right. 

Q  He  has  no  interest  whatsoever  in  the  station?  A 
That’s  right. 

•  •  *  • 

Cross  Examination 

•  *  •  • 

1217  Q  I  see,  sir. 

So  you  put  in,  roughly,  thirty  thousand?  A 
That’s  right. 
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Q  And  the  Reverend  put  in  a  hundred  thousand?  A 
That’s  right. 

Q  Could  you  have  constructed  the  station  without  the 
aid  of  Mr.  Smith  ?  A  Xo. 

•  *  •  • 

1221  Q  In  other  words,  sir,  as  I  understand  it,  and 
correct  me  if  I  am  mistaken.  Reverend  Smith  has 

a  voice  in  determining  whether  Station  XERF  shall  be 
rebuilt  if  it  burns?  A  According  to  this  contract,  sir. 

•  *  •  • 

1222  BY  MR.  POWELL: 

Q  Is  it  your  understanding,  sir,  if  you  and  your 
associate  and  the  Reverend  Smith  could  not  agree  upon 
the  sales  price  of  Station  XERF  it  could  not  be  sold? 
A  According  to  this  contract,  we  could  not  sell  it. 

Q  You  could  not  sell  it?  A  Xo,  sir. 

•  •  *  • 

1227  Harold  F.  Burk 

•  *  *  • 


Direct  Examination 

*  •  *  • 

1228  Q  Did  you  recently,  at  the  request  of  Reverend 
Smith,  and  under  the  control  of  the  Timmons  Audit 

Company,  prepare  an  audit  of  Reverend  Smith’s  books 
and  records?  A  I  checked  over  his  books  at  the  re¬ 
quest  of  Mr.  Timmons.  I  don’t  know  what  agreement 
there  was — 

•  •  •  • 

1229  Q  Mli at  records  were  used  by  you  in  making 
your  investigation?  A  We  used  what  was  termed 

ledgers  or  books  of  account. 

Q  Are  these  the  ledgers?  (Handing  books  to 

1230  Witness).  A  Yes,  sir.  And  also  certain  cancelled 
checks,  checks  that  had  been  paid  by  the  bank,  and 

bank  statements  issued  by  the  banks. 
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•  •  •  • 

MR.  POWELL :  Is  this  an  independent  audit,  or  based 
on  what  you  were  given  ? 

THE  WITNESS:  It  is  based  on  what  we  were  given, 
and  information  furnished  bv  Reverend  Smith. 

MR.  POWELL:  You  made  no  independent  investiga¬ 
tion? 

THE  WITNESS :  No,  sir. 

#  #  *  * 

123S  MR.  POWELL :  So  the  spot  checks  you  did  make 
are  based  on  computations  about  which  you  would 
not  vouch,  is  that  correct  ? 

THE  WITNESS:  Yes,  sir.  We  didn’t  have  time  to 
go  through  all  the  records  and  do  that  checking  in  detail. 
However,  we  did  go  through  the  ledgers,  those  three 
books,  and  attempted  to  reconcile  the  amount  at  the  close 
of  each  month,  which  she  stated  was  the  balance  of  cash 
in  the  bank.  We  attempted  to  reconcile  that  with  the 
bank  account  there,  and  were  able  to  do  so  except 

1239  for  slight  differences  resulting  from  return  checks, 
and  bank  service  charges,  and  other  items. 

•  •  *  # 

1240  MR.  POWELL:  How  do  you  determine  what  is 
personal? 

THE  WITNESS:  This  is  based  on  information  given 
by  Reverend  Smith  and  his  secretary. 

MR.  POWELL :  And  not  from  tiie  records  ? 

THE  WITNESS:  We  had  no  records  as  to  disburse¬ 
ments,  except  the  cancelled  checks,  and  what  was  indi¬ 
cated  on  the  ledgers. 

BY  MR.  BAKER : 

Q  You  merely  have  a  payee,  I  presume?  A  We 
merely  have  a  payee,  and  the  ledger  shows  the  recipient 
of  the  cash  received. 

MR.  POWELL:  But  it  is  not  your  interpretation,  but 
rather  Reverend  Smith’s  interpretation? 
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THE  WITNESS:  Yes,  sir.  All  we  determined  was 
the  totals,  and  it  was  necessary  for  us  to  obtain  all 
1241  the  information  from  Reverend  Smith  and  his  sec¬ 
retary  as  to  whether  or  not  a  disbursement  was 
for  his  personal  use  or  for  some  part  of  the  enterprise. 

*  *  #  * 

1253  Harold  F.  Burk 

•  *  #  • 


1254  Further  Direct  Examination 

*  *  *  • 

1265  MR.  POWELL:  Did  you  notice  any  checks  drawn 
for  a  telephone  at  Forest  Avenue,  Knoxville? 

THE  WITNESS:  I  don’t  recall  any.  However, 

1266  he  did  state  these  telephone  bills  should  include 
the  bills  at  his  residence,  because  it  was  necessary 

in  connection  with  his  work. 

Lights,  water  and  gas  included,  according  to  his  state¬ 
ment,  the  utility  expense  at  the  offices  maintained  by  him. 

MR.  POWELL:  Did  that  also  include  utilities  fur¬ 
nished  to  these  various  residences? 

THE  WITNESS :  No.  he  stated  it  didn ’t. 

MR.  POWELL :  Where  are  they  tabulated ? 

THE  WITNESS :  I  beg  your  pardon  ? 

MR.  POWELL:  Lender  what  heading  do  they  come? 
THE  WITNESS:  You  are  referring — you  mean  his 
personal — 

MR.  POWELL  (Interposing) :  Yes,  sir. 

THE  WITNESS:  So  far  as  I  know,  they  are  not  in¬ 
cluded  in  any  distributions  here. 

MR.  BAKER:  If  checks  had  been  drawn  for  them  it 
would  be  included  in  this  audit,  would  it  not,  sir? 

THE  WITNESS :  Yes,  sir.  In  other  words,  according 
to  his  statement,  if  a  check  was  written  for  a  utility  at 
his  residence  other  than  telephone,  he  would  have  us  clas¬ 
sify  it  as  a  personal  expenditure. 
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#  •  *  * 

1267  MR.  POWELL:  So  you  don’t  know  what  por¬ 
tion  of  that  telephone  time  was  personal,  and  what 
was  business? 

THE  WITNESS :  No,  sir,  I  couldn ’t  say. 

*  #  #  • 

1281  Q  Now,  Mr.  Burk,  it  has  been  the  testimony  of 
Miss  Sproul — Mrs.  Pitts,  rather,  that  certain  items 

shown  as  expenditures  were  later  refunded  to  this  re¬ 
ligious  account. 

For  example,  the  personal  expense  items  of  Reverend 
Smith,  $26,129.08.  Her  testimony  also  was,  as  I  believe 
to  be  true,  such  funds  were  redeposited  to  this  account. 
Would  those  redeposits  be  included  in  this  figure  of 
$370,000,  roughly?  A  Yes,  sir. 

Q  How  would  you  characterize  this  fund,  then?  A 
Well,  it  could  be  termed,  more  or  less,  a  revolving  fund, 
to  a  certain  extent;  that  is,  the  money  was  going  in  and 
out  all  the  time  constantly.  In  ether  words,  they  stated 
to  us  that  Reverend  Smith  could  have  an  account — I  mean 
a  debt  due,  that  a  check  would  be  issued  in  payment  for 
it  out  of  this  fund,  and  later  he  would  reimburse 

1282  it  by  cash — I  mean  he  would  reimburse  the  fund 
by  cash,  and  that  cash  would  eventually  get  back 

into  the  bank  account,  and,  of  course,  that  would  have  to 
be  included  in  the  receipts  of  the  office  as  a  cash  receipt. 

Q  What  conclusion  do  you  come  to,  then,  to  that  pro¬ 
cedure,  of  the  accuracy  of  the  $370,000;  is  that  more  than 
the  actual  receipts  from  religious  work,  or  less?  A  It 
would  be  less.  I  beg  your  pardon,  it  would  be  more,  I 
meant  to  say. 

Q  Now,  will  you  explain  why,  sir?  A  Simply  because 
the  figure  that  we  have  there,  which  purports  to  be  the 
receipts  represents  not  only  money  from  the  various  activi¬ 
ties,  or  the  work,  as  Reverend  Smith  terms  it,  but  it  also 
represents  cash  that  he  would  pay  back  into  the  office  to 
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reimburse  the  office  for  a  check  that  had  been  issued  in 
favor  of  some  personal  account  of  his. 

MR.  POWELL:  Would  you  be  good  enough  to  show 
me  any  repayment  by  Mr.  Smith  to  this  account?  You 
have  testified  that  he  would  repay  the  account.  I  would 
like  you,  as  an  accountant,  to  show  me  an  entry  in  there 
showing  repayments  by  Mr.  Smith  of  $26,000.  You  don’t 
have  to  go  through  the  whole  thing. 

THE  WITNESS:  My  testimony,  as  I  stated,  was  based 
on  the  statement  of  Reverend  Smith  and  Mrs.  Pitts, 
1283  that  that  is  what  happened.  I  wouldn’t  be  able  to 
put  my  finger  on  any  particular  receipt,  because 
the  receipts  are  not  broken  down  as  to  sources. 

MR.  POWELL:  Did  you  ever  see  in  the  account  any 
evidence  anywhere  of  repayment  by  Reverend  Smith? 

THE  wiTXESS :  Except  statements,  memorandum 
cards,  which  Mrs.  Pitts  stated  that  she  kept,  which  indi¬ 
cated  on  the  face  of  the  card  the  amount  and  the  number 
of  the  check  written  for  the  benefit  of  Mr.  Smith  per- 
sonallv. 

MR.  POWELL:  I  know,  but  in  reverse,  have  you  seen 
any  checks  of  any  cash  items  by  which  Mr.  Smith  repaid 
the  amounts? 

THE  WITNESS :  No,  sir. 

MR.  POWELL:  So  you  don’t  know  except  what  you 
have  been  told? 

THE  WITNESS:  That’s  all. 

•  •  *  * 


12S4  Cross  Examination 

*  *  •  • 

12S6  BY  MR.  POWELL: 

Q  As  I  understand  the  procedure  in  preparing 
this  document,  sir,  you  simply,  for  example,  let  us  take 
Mr:  Smith’s  personal  items,  you  put  down  and  totaled 
up  twenty-eight  thousand  and  some  odd  dollars  on  the 
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basis  of  what  Mr.  Smith  told  you  were  his  personal  ex¬ 
penditures?  A  Yes,  sir. 

Q  And  you  added  them  all  up,  and  came  out  with 
that  total  ?  A  Yes,  sir. 

Q  Just  what  did  you  do  as  an  accountant  that  Mr. 
Smith  could  not  have  done?  A  In  preparing  this  re¬ 
port  it  was  simply  a  matter  of  addition. 

Q  Just  addition,  and  that  is  all  it  was,  wasn’t  it?  A 
Yes,  sir. 

Q  And  as  I  understand  it,  you  made  no  verifications 
of  disbursements  ?  A  No,  sir,  except — 

Q  (Interposing)  With  the  exception  of,  say,  the 
WNOX  receipts,  which  you  did  see?  A  Which  he  pre¬ 
sented  this  morning. 

Q  Aside  from  that,  you  made  no  verification?  A  Ex¬ 
cept  we  used  the  cancelled  checks  as  evidence 
1287  of  the  disbursements. 

Q  Now,  are  you  going  to  certify  this,  sir?  A 
it  hasn’t  been  certified  to  at  the  present  time. 

Q  Do  you  propose  to?  Will  your  firm  certify  this 
as  an  audit?  A  We  wouldn’t  agree  to  certify  to  it  as 
an  audit,  because  it  is  not  what  we  term  a  detailed  audit. 

Q  What  is  it?  A  It  is  what  we  attempted  to  call  it 
here,  just  a  statement  of  cash  receipts  and  disburse¬ 
ments. 

Q  As  given  to  you  by  Mr.  Smith?  A  Yes,  sir,  sup¬ 
ported,  of  course,  by  the  bank  statements  of  deposits 
which  I  indicated  awhile  ago,  and  cancelled  checks,  and 
the  information  furnished  by  Mr.  Smith  and  Mrs.  Pitts. 

Q  Did  you  examine  any  other  bank  accounts  except 
those  in  the  Park  National  Bank?  A  We  were  pre¬ 
sented  with  the  bank  account  at  a  bank  in  Chattanooga, 
but  the  records  were  not  complete;  we  were  not  furnished 
with  all  the  bank  statements  from  that  bank,  and  we  did 
not  have  the  time  to  acquire  those  statements  and  pre¬ 
pare  an  analysis  or  a  statement  in  summary  form  of 
that  bank  account. 
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Q  Did  you  include  the  bank  in  Greeneville, 
12SS  South  Carolina?  A  No,  sir. 

Q  Did  you  include  any  bank  account  at  Easley, 
South  Carolina?  A  No,  sir,  this  is  confined  to  the  Park 
National  Bank  at  Knoxville. 

♦  #  #  * 

1290  Redirect  Examination 

m  •  •  • 

MR.  POWELL :  Could  you  have  made  a  complete  audit 
if  you  had  had  the  time  ? 

THE  WITNESS:  If  we  had  had  itime  we  probably 
could  have  verified  these  disbursement  bills,  verifi- 

1291  cation  or  some  indication  from  the  creditors  that 
they  had  had  a  claim  against  Reverend  Smith,  or 

his  work,  and  verified  that,  but  as  to  the  receipts  I  have 
not  had  time  to  determine  whether  or  not  we  could  de¬ 
termine  a  correct  figure  as  to  the  actual  receipts  coming 
into  the  work. 

MR.  POWELL:  Even  if  you  had  had  plenty  of  time? 
THE  WITNESS :  Yes,  sir. 

•  •  •  • 

1293  J.  Harold  Smith 

*  •  •  • 

Direct  Examination 

•  •  •  • 

1316  Q  Mr.  Smith,  have  you  written  personally  all 
articles  appearing  in  the  Carolina  Watchman?  A 
No,  sir. 

Q  Have  you  seen  all  the  articles  before  they  appeared 
in  the  paper?  A  Some  of  them  I  didn’t  see. 

'Q  You  do  feel,  however,  responsible  for  the  articles? 
A  I  assume  the  responsibility  of  every  article  in  the 
paper. 

*  •  •  • 
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1402  Q  Now,  Mr.  Smith,  what  is  Camp  Pisgah?  A 
Camp  Pisgah  is  a  group  of  buildings  located  three 

miles  out  of  Hendersonville,  North  Carolina.  That  was 
built  in  1943  and  ’44  for  the  purpose  of  having  young 
people  come  in  the  summer,  as  well  as  older  folk, 

1403  for  recreation  of  body  and  spiritual  development. 

Q  What  was  the  approximate  cost  of  that  camp, 
sir?  A  Actually  the  construction  costs — now,  we  have 
included  in  the  audit  all  of  the  cost  to  us  there  in  that 
work,  the  actual  cost,  and  I  think  it  was  in  the  neighbor¬ 
hood  of  twenty-three  to  four  thousand  dollars.  I  don’t 
remember.  We  included,  Mr.  Powell,  all  of  the  expendi¬ 
tures  of  that  camp. 

Q  Will  you  describe  the  circumstances  of  starting  the 
construction  on  that  camp? 

COMMISSIONER  DURR:  Excuse  me.  In  whose  name 
is  the  camp? 

THE  WITNESS:  That  camp  was  in  my  name.  Your 
Honor,  when  I  bought  the  home,  just  shortly  after  that, 
I  bought  the  lot.  There  is  a  vacant  lot — I  mean  a  piece 
of  property  owned  by  Mrs.  Cass,  just  separating  my 
home  and  this  property,  and  I  paid  $150  for  this  plot  of 
land,  including  about  two  and  a  half  acres,  and  it  was 
in  my  name. 

BY  MR.  BAKER: 

Q  The  lot  was  in  your  name,  and  nothing  was  done 
about  the  building —  A  (Interposing)  No,  Mr.  Baker, 
Mr.  Brown — Reverend  J.  Horace  Brown  and  Reverend 
George  T.  Panell  and  I  went  out  there,  and  discussed 
about  the  property,  about  what  a  wonderful  place  it 

1404  would  make  for  a  Christian  recreational  camp,  and 
I  remember  Reverend  Panell  and  I  went  out  one 

snowy  day  and  had  prayer  on  the  lot,  and  asked  the  Lord 
to  help  us  build  the  camp. 

Q  Did  you  at  that  time  buy  the  lot?  A  No,  sir,  the 
lot  was  already  in  my  name. 
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Q  Wliat  were  your  original  plans  as  to  the  scope  of 
the  project?  A  We  had  in  mind  originally  to  spend 
between  fifteen  hundred  and  three  thousand  dollars  out 
there. 

Q  And  you  ended  up  spending  about  twenty-two  to. 
twenty-three  thousand?  A  I  would  say  twenty-three  or 
four,  somewhere  in  that  neighborhood.  The  audit  shows 
in  the  neighborhood  of  twenty-seven  thousand,  but  that 
includes  the  operating  of  the  camp  while  we  were  there. 

Q  Did  you  put  any  of  your  funds  into  the  camp?  A 
Yes,  sir,  I  did.  I  put  $1,500  into  it. 

Q  Was  that  in  addition  to  the  cost  of  the  lot?  A 
Yes,  sir. 

Q  How  was  the  balance  of  the  money  obtained,  sir? 
A  Well,  I  spent  about  six  months,  I  guess,  maybe  longer; 
maybe  it  was  a  year,  going  up  and  down  the  countryside 
and  holding  one  night  services,  and  I  would  mention  the 
need  to  the  folk,  and  they  would  make  gifts  to  Camp 
Pisgah.  Those  funds  were  deposited  here  in  the 
1405  Park  National  Bank,  and  checks  were  written  on 
that  account  to  the  Calvary  Baptist  Church,  of 
which  Mr.  George  T.  Panell  was  pastor,  and  he  paid  all 
the  bills. 

In  fact,  Mr.  Panell  supervised  the  construction  of  the 
whole  camp. 

Q  Was  it  your  idea  alone  to  build  the  camp?  A  No, 
sir,  it  was  the  idea  of  Mr.  J.  Horace  Brown  and  Mr. 
Panell  and  myself.  The  thing  that  led  to  the  construction 
of  the  camp  was  because  of  Keverend  Cady,  a  missionary 
over  in  the  mountains,  and  he  was  telling  us  about  the 
tremendous  need  of  those  little  mountain  children,  and 
lie  told  us  how  some  of  those  little  children  had  never 
been  out  of  their  own  yards,  and  I  remember,  Mr.  Baker, 
that  we  brought  in — at  one  time  we  had  forty  of  these 
little  mountain  children  there,  and  a  number  of  them  had 
never  been  on  a  vacation  in  their  life. 
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Q  Were  any  charges  made  to  the  people  who  came  to 
the  camp?  A  The  first  year  I  believe  it  was  a  charge 
of  $10  per  person  per  week,  and  that  included  their  room 
and  board.  With  the  little  mountain  children  we  had 
there  for  ten  days,  we  made  no  charge  on  those. 

COMMISSIONER  DURR:  Is  the  camp  run  primarily 
for  the  mountain  children,  or  for  recreational  purposes? 

THE  WITNESS:  As  1  said,  the  idea  that  we 

1406  started  out  with  was  to  build  it  for  those  little 
mountain  children,  to  bring  them  down  in  four 

groups  of  about  20  in  a  group  for  ten  days  each,  but 
after  we  got  into  the  construction  of  it  so  many  of  our 
friends  said,  we  are  interested  in  that  camp,  and  we 
would  like  to  donate  and  give  towards  it,”  and  they  did, 
and  then  we  set  a  charge  of  $10,  and  I  believe  the  next 
year  $12  per  person,  and  that  included  all  their  meals, 
and  everything. 

COMMISSIONER  DURR:  How  many  people  can  you 
accommodate  there? 

THE  WITNESS:  Comfortably  we  can  take  care  of 
about  seventy.  The  last  year  we  opened  we  only  opened 
for  one  week,  because  we  couldn’t  get  personnel  to  direct 
it,  and  we  had  there  then  about  a  hundred,  I  believe. 

COMMISSIONER  DURR:  And  how  many  mountain 
children  did  you  have  last  year? 

THE  WITNESS :  The  last  year,  I  believe — you  mean 
that  one  week? 

COMMISSIONER  DURR :  Yes. 

THE  WITNESS:  I  believe,  Mr.  Commissioner,  that 
we  had  Mr.  Cady  to  come  with  the  mountain  children 
about  two  weeks  after  that  group  was  there. 

MR.  BAKER:  How  many,  the  Commissioner  wants  to 
know. 

THE  WITNESS:  About  forty. 

COMMISSIONER  DURR:  They  were  there  at  dif¬ 
ferent  times? 

1407  THE  WITNESS:  Yes,  sir. 
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BY  MR.  BAKER: 

Q  Now,  how  long  did  the  camp  operate,  Mr.  Smith? 
A  The  first  year  that  the  camp  opened  we  operated 
about  eight  weeks,  I  believe  it  was,  and  we  didn’t  have 
the  camp  full  to  capacity  at  any  time.  I  believe  about 
the  greatest  number  we  had  there  anv  week — it  was  new, 
and  it  wasn’t  well  advertised,  because  we  didn’t  know 
whether  we  were  going  to  finish  it  that  summer,  and  the 
fact  is  it  was  just  outlined,  and  we  didn’t  insist  on  too 
many  coming,  and  I  believe  about  forty  was  the  most. 

Q  Was  any  money  made  off  of  the  operation  of  the 
camp?  A  Xo,  sir,  we  never  made  any  profit. 

Q  Was  the  camp  later  sold?  A  Yes,  sir,  it  was. 

Q  And  title  was  in  your  name,  is  that  right?  A  Yes, 
sir. 

Q  Why  was  that  title  in  your  name?  A  Well,  I  will 
tell  you,  Mr.  Baker,  when  I  bought  the  property  there 
several  years  before,  and  it  seems  to  me  like  it  was  about 
1940  when  I  bought  it,  T  just  put  it  in  my  name,  see. 

•  •  •  • 

1426  MR.  BAKER:  Now,  if  the  Commissioner  please, 
'  at  this  time  we  are  going  to  ask  Reverend  Smith 

1427  to  explain  to  a  certain  and  brief  extent  justifica¬ 
tion  for  his  statements  in  regard  to  the  Federal 

Councils  of  Churches  of  Christ  in  America.  We  are  not 
going  to  ask  him  to  make  any  statement  to  prove  the  truth 
of  his  thinking.  We  are  not  asking  the  Commission  to 
judge  on  any  group,  any  doctrine  or  anything  else.  Out 
thinking  is  this,  sir:  Witnesses  for  the  Commission  have 
stated  that  certain  attacks  were  made  on  the  Federal 
Council.  We  have  denied  the  logic  or  the  truth  of  those 
attacks. 

MR.  POWELL :  You  have  what,  sir? 

MR.  BAKER:  Denied  the  logic  or  truth  of  those  at¬ 
tacks,  and  I  believe — 

MR.  POWELL  (Interposing) :  I  beg  to  differ  with 
you,  sir.  I  think  the  testimony  was  simply  that  the  facts 
were  intemperate. 
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MR.  BAKER:  I  believe  a  certain  gentleman  said  that 
the  statements  Reverend  Smith  made  were  untrue. 

COMMISSIONER  DURR :  The  record  itself  will  show 
the  correctness  of  the  declaration. 

MR.  BAKER:  Now,  it  is  our  thinking  that  the  state¬ 
ments  made  bv  Reverend  Smith  were  introduced  to  show 
whether  he  is  a  responsible  or  irresponsible  person.  We 
feel  that  it  is  highly  material  on  this  issue  which  is  be¬ 
fore  us. 

Of  course,  to  give  his  thinking  processes,  and  the  jus¬ 
tification  he  has  for  the  statements  he  made,  that 
1428  is  the  sole  purpose  of  this  line  of  testimony,  and 
we  will  make  it  as  brief  as  possible. 

We  do  not  intend  to  attack  any  group,  or  to  place  the 
Commission  in  the  position  of  judging  any  group.  We 
merely  want  to  show  his  thinking  processes,  and  why  he 
made  these  statements,  with  the  idea  of  showing  he  is  a 
responsible  rather  than  an  irresponsible  person. 

COMMISSIONER  DURR:  Mr.  Baker,  in  the  interest 
of  letting  Mr.  Smith  present  his  side  of  the  case,  I  have 
admitted  quite  a  bit  of  testimony  of  doubtful  relevancy, 
as  you  realize. 

MR.  BAKER:  Yes,  sir. 

COMMISSIONER  DURR :  The  Commission,  of  course, 
is  not  going  to  undertake  the  job  of  trying  Mr.  Smith’s 
thinking. 

MR.  BAKER :  That  is  true. 

COMMISSIONER  DURR:  Nobody  has  been  wise 
enough  to  try  a  man’s  mental  processes  separate  and 
apart  from  his  action,  so  we  are  not  going  to  sit  in  judg¬ 
ment  as  to  what  goes  on  his  mind,  as  distinguished  from 
what  he  does. 

As  to  your  testimony  that  you  propose  to  present  here 
and  now,  I  do  not  know  what  you  are  going  to  get  into, 
but  certainly  I  am  not  going  to  try  any  people  or  any 
groups  or  organizations  that  he  may  have  disagreed  with, 
and  attacked,  whether  justly  or  unjustly  attacked. 
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1429  You  may  proceed  with  your  testimony  with  the 
i  understanding  that  we  are  reserving  the  right  to 

strike  it  if  after  further  consideration  we  feel  it  is  not 
appropriate  for  the  record. 

MR.  BAKER:  We  merely  offer  this  to  show  that  in 
making  certain  statements  they  were  made  with  some 
justification.  He  didn’t  just  go  around  and  say  anything 
that  happened  to  occur  to  him.  I  think  that  is  pertinent 
in  determining  why  a  statement  is  made,  to  determine 
whether  he  is  responsible  or  irresponsible. 

MR.  POWELL:  Doesn’t  he  make  the  statement  on 
what1  he  conceives  to  be  the  truth?  And  my  contention 
is  the  truth  or  falsity  of  the  statements  are  not  in  issue. 

MR.  BAKER:  Well,  we  will  show  the  thinking  proc¬ 
esses  and  the  fact  he  is  not  alone  in  this,  and  matters  of 
that  sort,  sir. 

COMMISSIONER  DERR:  Well,  I  don’t  think  it  is 
relevant,  that  other  people  may  agree  or  disagree  with 
what  he  has  to  say. 

MR.  BAKER :  We  feel  it  is  relevant  to  this  extent, 
sir,  that  the  Federal  Council  of  Churches  is  in  issue  all 
over  the  country. 

MR.  POWELL :  It  is  not  in  this  case,  sir. 

MR.  BAKER:  The  fact  it  is  in  issue  all  over  the 
country,  as  Mr.  Smith  will  state,  and  also  others,  it  is 
material  to  show  he  is  not  the  only  one  to  make 

1430  such  statements.  He  is  not  the  only  one  of  his 
kind,  so  to  speak. 

We  feel  it  has  a  bearing  on  whether  he  is  responsible 
or  irresponsible. 

MR.  POWELL:  The  statements  of  anvbodv  else  are 

*  • 

not  in  issue  in  this  case. 

MR.  BAKER :  We  stated  that. 

MR.  POWELL:  I  can’t  conceive  the  relevancy  of  what 
other  people  think  about  the  Federal  Council  of  Churches; 
what  it  has  to  do  with  this  case. 
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MR.  BAKER :  We  will  show  that  others  are  in  accord 
with  his  thinking,  and  that  in  so  thinking  he  is  not  an 
irresponsible  person. 

COMMISSIONER  DURR:  I  don’t  think  it  is  appro¬ 
priate  for  this  Commission  to  consider  as  relevant  issues 
any  distinction  between  the  churches  that  may  be  mem¬ 
bers  of  the  Federal  Council  of  Churches,  and  the  churches 
that  are  not,  or  the  differences  between  the  Baptists  or 
Methodists  or  Prebvterians  and  Methodists. 

I  assume — 

MR.  BAKER :  I  agree  with  you,  sir. 

COMMISSIONER  DURR:  I  assume  in  the  Baptist 
group  there  will  not  be  one  but  many  who  think  in  com¬ 
mon.  If  they  did  not  they  would  not  be  in  the  Baptist 
Church;  likewise,  in  the  Methodist  Church  they  will  think 
in  common  with  their  preachers,  so  I  don’t  think 
1431  it  is  relevant  that  others  in  his  group  may  agree 
with  him  or  disagree  with  him. 

MR.  BAKER:  Well,  now  in  determining  whether  a 
particular  action  or  statement  is  that  of  a  reasonable 
man,  so  to  speak,  isn’t  it  reasonable  to  determine  why 
the  statement  was  made  ? 

COMMISSIONER  DURR :  If  you  have  the  facts  rather 
than  the  mental  processes. 

MR.  BAKER:  We  will  show  what  he  had  at  hand, 
what  his  study  was,  and  why  lie  reached  the  conclusions 
he  had  reached,  sir.  We  are  not  asking  the  Commissioner 
to  judge  any  religious  group,  of  course  not. 

MR.  POWELL:  Is  this  going  to  be  a  theological  dis- 
certation? 

MR.  BAKER :  I  don ’t  think  so. 

MR.  POWELL:  What  I  simply  mean  is  Reverend 
Smith  going  into  the  doctrines  of  modernists  as  opposed 
to  fundamentalists? 

MR.  BAKER:  I  don’t  think  so.  He  can  show  whv, 

•  * 

in  his  thinking,  to  let  the  Commission  judge  his  reason — 

COMMISSIONER  DURR  (Interposing) :  The  funda- 
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mental  principle  of  this  country  is  freedom  of  religion. 
They  can  believe  as  their  conscience  dictates,  and  I  think 
that  principle  carried  on  into  radio  would  be  something 
of  the  same  thing,  that  all  types  of  religion  are  subject 
to  the  limitations  of  the  hours,  of  the  days,  and  the 

1432  limitations  of  the  medium,  and  the  responsibilities 
of  the  broadcasters  to  present  a  diversified  pro¬ 
gram,  rather  than  run  the  station  exclusively  as  a  re¬ 
ligious  station. 

I  think  in  line  with  that  all  groups  are  entitled  to  have 
an  outlet  for  their  points  of  view. 

MR.  BAKER:  We  are  in  position  to  show  what  has 
been  shown  by  WIBK.  The  issue  we  have  in  mind  in 
thii<  line  of  testimony  is  the  responsibility  or  irresponsi¬ 
bility — 

COMMISSIONER  DURR  (Interposing) :  Go  ahead  with 
your  question  and,  as  I  stated,  it  will  be  subject  to  fur¬ 
ther  review  as  to  its  relevancy. 

MR.  BAKER:  We  feel  there  is  some  materiality  to 
this,  and  if  the  Commissioner  feels  it  is  not  material,  of 
course  it  can  be  disregarded,  sir. 

BY  MR.  BAKER: 

Q  Mr.  Smith,  what  was  your  first  contact  with  the 
Federal  Council  of  Churches  of  Christ  in  America?  A 
Well,  I  first  began  to  study  this  group  after  I  had  heard 
several  addresses  made,  and  several  propositions  made 
in  our  Southern  Baptist  Convention. 

I  believe  it  was  in  Oklahoma  City  where  there  was  an 
attempt  made  to  bring  the  Southern  Baptist  Institute 
into  the  organization  of  the  Federal  Council  of  Churches 
of  Christ  in  America. 

1433  When  was  that,  sir?  A  It  seems  to  me  that 
was  in  193S.  Mr.  Roper  is  back  there,  and  I  went 

with  him  to  the  Convention,  but  I  don’t  remember  exactly 
when  the  date  was.  I  think  in  ’38  or  ’39,  and  it  was  in 
Oklahoma  Citv. 
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Q  Since  that  time  have  you  made  a  study  of  that 
organization?  A  I  have  tried  sincerely  to  study  that 
group,  that  organization. 

Q  Will  you  state  the  extent  of  your  studies,  sir?  A 
Well,  I  have  secured  all  of  the  books  that  were  available 
written  either  by  some  outstanding  member  or  leader  of 
the  Federal  Council. 

I  have  also  taken  their  biennial  reports,  and  from  those 
reports  I  have  tried  to  surmise  and  find  just  findings,  and 
unbiased  findings. 

COMMISSIONER  DURR:  In  arriving  at  just  and 
unbiased  findings,  what  tests  have  you  applied  to  their 
activities  and  works? 

THE  WITNESS :  Well,  Your  Honor,  I  have  only  just 
the  way  I  have  been  taught  the  word  of  God. 

COMMISSIONER  DURR:  Then  you  have  applied  in 
your  appraisal  of  Federal  Council  of  Churches,  the  yard¬ 
stick  which  you  have  used  in  measuring  them  has  been 
your  own  yardstick,  derived  from  your  own  experiences 
and  your  own  training? 

THE  WITNESS:  Yes,  sir,  I  would  say  that  would 
be  true. 

1434  BY  MR.  BAKER: 

Q  Is  that  in  regard  to  the  biblical  and  theologi¬ 
cal  teachings  of  the  Council,  or  in  regard  to  the  economi¬ 
cal  case?  A  I  would  say  the  economics,  and  in  the 
Bible — I  have  taken  the  Bible  along  with  what  the  bien¬ 
nial  teachings  and  what  the  writers  of  certain  outstand¬ 
ing  Federal  Council  preachers  preach  over  the  radio,  and 
many  of  them  I  have  heard  speak,  and  I  take  it — 

Q  Are  you  speaking  now  of  the  biblical  views  or  the 
economical  views?  A  I  am  speaking  now  of  the  biblical 
views,  and  I  have  taken  their  writings — I  mean  their 
spiritual  writings  of  their  outstanding  leaders,  and  along 
with  their  biennial  reports  I  have  found  the  economic 
side — 
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MR.  BAKER  (Interposing) :  I  wonder  if  we  can  sum 
up  tlie  religious  idea  by  this  statement,  if  the  Commis¬ 
sioner  will  permit  it  ? 

COMMISSIONER  DURR:  I  want  to  make  it  entirely 
clear  at  this  point  that  while  Reverend  Smith  proposes 
to  analvze,  as  I  understand  it,  the  religious  and  economic 
views  and  teachings  of  the  Federal  Council  of  Churches 
that  the  Reverend  Smith’s  own  religious  and  economic 
views,  or  his  political  views,  for  that  matter,  are  not  in 
issue  in  this  case,  and  I  do  not  think  that  those 
1435  views  are  pertinent  issues  in  any  application  for  a 
radio  broadcasting  station. 

MR.  BAKER:  Well,  certain  of  his  statements,  sir, 
have  been  characterized  intemperate  by  certain  of  the 
Commission’s  witnesses,  and  we  would  like  to  have  the 
opportunity  of  showing  they  are  not.  We  would  sum  up 
the  statement  certainly  their  views  are  contrary  to  that. 

COMMISSIONER  DURR:  If  your  purpose  is  to  an¬ 
swer  the  charge  that  his  views  are  temperate  or  intem¬ 
perate,  that  might  be  pertinent,  but  what  his  religious 
thinking  is  or  his  economic  thinking,  is  not  pertinent. 

THE  WITNESS:  Could  we  go  off  the  record  and  let 
me  show  you  what  I  have  in  mind,  and  it  wouldn’t  be 
in  the  record,  if  you  don’t  want  it. 

COMMISSIONER  DURR:  All  right.  Off  the  record. 

(Discussion  off  the  record.) 

COMMISSIONER  DURR :  On  the  record. 

I  do  not  think  it  would  be  pertinent  to  include  in  the 
record  any  issues  involving  the  interpretation  of  the 
Bible  as  arrived  at  by  different  religious  groups,  denomi¬ 
nations  or  religious  leaders.  We  merely  want  to  show 
that  there  is  a  line  of  cleavage  between  the  fundamental¬ 
ists  and  modernists  groups,  and  I  think  that  is  already 
in  the  record. 

MR.  BAKER:  What  about  the  economic  views,  sir, 
of  the  Federal  Council? 
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COMMISSIONER  DURR :  I  don’t  think  the  eco- 

1436  nomic  views  of  the  Federal  Council  are  relevant. 

MR.  BAKER:  "Witnesses  for  the  Commission 
have  stated  such  organization  is  not  communistically  in¬ 
clined  or  otherwise,  and  if  Reverend  Smith  cannot  justify 
the  statements  along  that  line,  I  think  the  statements  of 
the  other  witnesses  should  be  stricken  from  the  record. 

MR.  POWELL :  The  only  thing  in  the  record  is  that 
Mr.  Smith  stated  they  were  communistically  inclined,  and 
the  Commission  witnesses  stated  they  were  not  communis¬ 
tically  inclined.  Whether  it  is  a  Communist  organization 
or  not — 

COMMISSIONER  DURR  (Interposing):  The  Com¬ 
mission  is  not  going  to  make  any  finding  as  to  whether 
the  Federal  Council  is  Communist  or  non-Communist. 

MR.  BAKER :  I  wonder  if  this  line  of  testimony  might 
not  be  termed  as  to  the  temperateness  of  the  speech,  or 
the  intemperateness?  We  can  show  these  addresses,  for 
the  most  part,  practically  all  of  them,  were  made  in  the 
Bible  belt  region  of  this  country  where  people  are  deeply 
religious,  and  they  understand  Air.  Smith  when  he  makes 
such  statements  as  “anti-God”  and  “anti-Bible.” 

And  I  feel  that  would  be  termed  as  having  bearing  upon 
the  temperateness  or  intemperateness  of  the  speeches.  In 
short,  the  effect  of  the  speeches  on  the  community. 

COMMISSIONER  DURR :  I  think  you  have  it  in  the 
record  that  this  area — I  believe  Reverend  Smith 

1437  testified  to  that  yesterday — is  known,  as  he  char¬ 
acterized  it,  as  the  Bible  belt.  I  think  that  is  in 

the  record,  and  I  think  he  has  testified  as  to  the  division 
between  the  modernists  and  fundamentalists  groups. 

He  has  given  his  definition  of  the  difference  between 
the  modernists’  and  fundamentalists’  interpretations  of 
the  Bible,  with  reference  to  Revelations,  I  believe.  I 
don’t  see  how  you  can  go  much  further  without  getting 
into  a  situation  where  we  would  be  called  upon  to  de¬ 
termine  the  religious  yiews  of  the  Federal  Council  of 
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Churches,  or  economic  views,  and  make  findings  in  that 
respect.  And  we  are  not  going  to  make  any  findings  as 
to  whether  the  religious  views  of  Reverend  Smith,  or 
the  Federal  Council  of  Churches,  or  any  other  group,  are 
the  correct  views,  nor  make  any  findings  as  to  the  eco¬ 
nomic  views  of  Reverend  Smith  or  the  Federal  Council 
of  Churches,  or  any  other  group,  are  sound  economic  views 
or  unsound. 

MR.  BAKER:  Could  it  be  material,  sir,  to  show  that 
the  issue  of  the  Federal  Council  of  Churches  is  a  nation 
wide  issue  and  it  is  not  something  which  has  been  created 
merely  by  Reverend  Smith  ? 

COMMISSIONER  DURR:  I  think  possibly  counsel 
would  be  willing  to  stipulate  with  you  that  there  is  a 
division  between  those  two  religious  groups. 

MR.  POWELL:  I  certainly  will  stipulate  that. 
143^  COMMISSIONER  DURR:  That  is  common 
knowledge  to  anyone  who  reads  the  newspapers  and 
the  national  magazines. 

MR.  BAKER:  Is  it  also  common  knowledge,  sir,  that 

Mr.  Smith  is  not  the  onlv  one  who  takes  one  side  or  the 

* 

other  in  that  issue;  could  we  stipulate  that? 

MR.  POWELL:  I  will  stipulate  there  is  a  national 
diversion  between  fundamentalists  and  modernists. 

MR.  BAKER:  I  am  speaking  now  of  the  issue  of  the 
Federal  Council  of  Churches  in  America. 

MR.  POWELL:  I  will  stipulate  that  men  all  over  the 
world  have  different  religious  views. 

MR.  BAKER:  That  isn’t  the  stipulation  I  am  asking 
for.  I  think  it  is  material  to  show  that  the  issue  of 
whether  the  Federal  Council  of  Churches  is  good  or  bad, 
so  to  speak,  is  a  nation-wide  issue. 

COMMISSIONER  DURR:  The  Federal  Communica¬ 
tions  Commission  is  not  the  proper  tribunal  to  try  that 
issue. 

MR.  BAKER:  All  that  has  bearing  on  the  responsi¬ 
bility  of  this  .man  on  making  certain  statements,  and 


whether  or  not  those  statements  are  tenqjerate  or  intem¬ 
perate.  If  there  are  many  throughout  the  country,  many 
organized  groups  taking  the  same  position  he  is  taking, 
I  think  that  would  lend  some  basis  for  a  statement  that 
his  statements  are  not  intemperate. 

MR.  POWELL:  Isn’t  it  a  legal  conclusion  as  to 
1439  whether  language  is  temperate  or  intemperate? 

MR.  BAKER:  We  must  have  facts  upon  which 
to  base  a  conclusion.  We  have  only  one  side  of  the  issue. 

MR.  POWELL:  We  have  through  exhibits  what  Rev¬ 
erend  Smith  thinks  about  the  Federal  Council  of  Churches. 
We  have  witnesses  for  the  Commission  who  have  said 
just  the  opposite.  The  question  of  temperateness,  I  be¬ 
lieve,  should  be  left  to  the  Commission. 

*  *  *  * 

1544  Q  Reverend  Smith,  1  believe  you  stated  you  did 
not  personally  write  all  of  the  articles  which  ap- 

1545  peared  in  the  Carolina  Watchman?  A  That’s  true. 

Q  But  you  do  assume  responsibility  for  it?  A 
Yes,  sir,  I  do. 

Q  Do  you  feel  that  you  edited  that  paper  as  closely 
as  you  might  have?  A  Well,  1  could  have  always  done 
better. 

Q  You  have  been  busy  in  preaching,  and  your  other 
work,  I  presume?  A  Yes,  sir,  I  go  continuously  in  re¬ 
vival  meetings. 

Q  Now,  Reverend  Smith,  I  believe  it  is  in  the  Febru¬ 
ary  issue  of  the  Carolina  Watchman  the  statement  is 
made  that  in  order  to  purchase  the  building  at  908  South 
Gay  Street  you  borrowed  $13,000,  and  sold  some  lots  and 
your  home  and  other  items  to  obtain  $22,000,  but  in  your 
testimony  you  stated  that  to  buy  that  building  you  paid 
$5,000  from  the  Radio  Bible  Hour,  and  borrowed  $30,000 
from  Mr.  Scott  over  at  Greeneville?  A  That’s  true. 

Q  Can  you  explain  that?  A  Mr.  Baker,  our  paper, 
known  as  the  Carolina  Watchman,  is  generally  written — 
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some  of  the  articles  are  written  as  much  as  35  days  before 
they  actually  appear  in  the  Carolina  "Watchman.  All  of 
them  are  written  at  least  25  days  before  they  ap- 
154b  pear,  because  we  have  to  get  the  material  to  the 
printer. 

At  the  time  we  purchased  the  building  property  at  90S 
South  Gay  we  paid  $5,000  down  out  of  the  funds  that 
were  then  available  in  the  Kadio  Bible  Hour  funds. 

I  had  $S,S00  in  the  Chattanooga  bank,  which  repre¬ 
sented  the  funds  which  I  had  from  my  home. 

I  anticipated  using  the  balance  of  the  funds  we  had 
here  in  the  bank,  and  then  Miss  Sproul  called  it  to  my 
attention  that  if  we  used  all  of  those  moneys  we  wouldn’t 
have  money  to  pay  for  the  broadcasts  over  "WXOX,  so  I 
started  on  home  to  contact  Dad  to  get  some  money,  and 
when  I  sot  to  Greeneville  mv  sister  informed  me  that 
Dad  wasn ’t  at  home. 

II  had  been  informed  that  the  building  must  be  pur¬ 
chased  the  next  day,  or  else  the  lease  or  contract  would 
be  no  good. 

My  understanding  was  that  the  Andrew  Johnson  Hotel 
had  offered  the  man  I  was  buying  the  building  from  some 
$6,000  more  than  we  had  paid  him,  and  it  was  my  under¬ 
standing  they  had  offered  him  $41,000,  and  our  purchase 
price  called  for  $35,000. 

I  was  kind  of  in  a  quandry  as  to  what  to  do,  and  I  hit 
on  the  idea  of  going  by  to  see  Mr.  Scott,  and  he  gave 
me  $30,000,  and  I  came  back  to  Knoxville  Saturdav  and 
paid  the  $30,000,  and  when  our  paper  appeared 
1547  we  had  plans  to  use  the  funds  we  had  secured  in 
Chattanooga  from  the  sale  of  my  home  in  Greene¬ 
ville,  and  from  the  sale  of  the  lot  we  had  sold  up  here, 
$10,200,  and  I  had  sold  my  station  wagon,  amounting  to 
about  $1,200,  I  believe  it  was,  and  I  anticipated  putting 
in  some — whatever  was  necessary — funds  of  my  own,  to 
make  up  the  $22,000,  and  borrow  the  balance. 
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Six  thousand,  I  believe  it  was,  I  was  going  to  take 
from  Miss  Corrie’s  fund,  and  use  about  seven  or  eight 
thousand  of  Mr.  Scott’s.  And  then  I  was  going  to  re¬ 
turn  the  rest  of  it  to  Mr.  Scott.  I  borrowed  from  him 
the  $30,000,  but  after — before  I  had  an  opportunity  to 
repay  Mr.  Scott  I  went  down  to  Del  Rio  and  purchased 
a  broadcast  for  $7,020  over  XEG  in  Monterey,  Mexico, 
where  that  station  is  located,  and  had  made  a  verbal 
agreement  with  Mr.  Gonzalez  and  Mr.  Bosquez  for  the 
$50,000  contract,  so  that  is  the  explanation. 

Q  What  funds  did  you  use  in  buying  the  building? 
A  We  actually  used  $30,000  from  Mr.  J.  D.  Scott  of 
Greeneville,  and  $5,000  of  the  funds  we  had  deposited  at 
the  Park  National. 

Q  At  the  time  was  the  statement  in  the  Carolina 
Watchman  true?  A  That  was  true.  We  anticipated 
using  the  funds  mentioned  in  the  Carolina  Watchman. 

Q  Now,  Mr.  Smith,  in  the  November  ’46  Caro- 
1548  lina  Watchman  there  is  a  statement  you  had  over¬ 
drawn  that  month  $58. 

Will  you  explain  that,  please?  A  Mr.  Baker,  I  re¬ 
member  very  clearly  and  very  definitely  the  morning  when 
Miss  Sproul  came  into  my  office  down  at  908  South  Gay, 
and  said,  “Mr.  Smith,  we  are  $58  overdrawn  in  the  Park 
National  Bank,”  and  I  said,  “is  that  true?” 

And  she  said,  “Yes.”  She  showed  me  the  checkbook 
where  we  had  written  on  the  day  before  $1,S00,  and  some 
odd  dollars,  to  the  Roberts  Motor  Company,  I  believe, 
for  an  automobile  for  Mr.  Cimino,  and  the  other  check 
was  $72,  and  we  had  at  that  time  $14,  and  something,  on 
deposit,  and  the  $72  check  subtracted  from  the  $14  check 
left  us  in  the  red  $5S.09. 

Q  Now,  in  February — No,  excuse  me — in  May  of  1947, 
in  that  issue  of  the  Carolina  Watchman  a  statement  was 
made  you  were  overdrawn  that  month — 

MR.  POWELL  (Interposing) :  Could  you  refer  to 
these  by  exhibit  number  ? 
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ILK.  BAKER:  I  believe  that  is  Exhibit  77,  sir. 

THE  WITNESS:  I  believe  if  I  have  the  checkbook 
for  that  time,  I  believe  I  could  show  the  Commissioner 
exactlv  what  we  meant  on  the  books.  1  remember  that 

m 

we  were  down  in  a  very  low  figure,  and  we  had,  I 
1549  believe  there  was  a  check  coming  up  for  a  hundred 
and  twenty-one  dollars — 

BY  MR.  BAKER: 

Q  (Interposing)  Well  did  Hiss  Sproul  tell  you  you 
were  overdrawn?  A  Miss  Sproul  always  kept  me  in¬ 
formed  about  the  bank  deposits. 

Q  Now,  Mr.  Smith,  bank  statements  of  your  funds, 
beginning  in  February,  ’45,  through  September  of  ’45, 
show  a  balance  of  around  eighteen  to  twenty  thousand 
dollars,  roughly,  and  yet  in  your  Carolina  Watchman  dur¬ 
ing  that  period  you  stated  that  $4,000  a  month  was 
needed  for  expenses  to  operate. 

How  do  you  explain  that,  sir?  A  At  that  time,  Mr. 
Baker,  in  October — I  kept  trying  to  tell  Mr.  Powell  when 
he  was  asking  about  that,  and  I  was  trying  to  refresh 
my  remembrance — 1  hadn't  seen  my  check  books ;  I  hadn’t 
seen  them  since  they  had  been  stored  away  in  the  safe, 
and  I  did  remember  in  1943,  along  *  *  * 

•  •  •  • 

1575  Q  Now,  in  September — on  September  5,  1942, 
I  believe  there  were  three  checks  in  the  amount  of 

$1,500  drawn?  A  One  was  from  Miss  Sproul,  and  one 
from  Miss  Willie  Jenkins,  and  the  other  Mr.  Fred  Nader. 
I  isecured  the  money  from  the  three  parties  to  purchase 
my  residence  at  2439  East  Magnolia.  At  the  time 

1576  this  money  was  secured  from  them  we  had,  as  I 
stated  yesterday,  we  had  come  to  Knoxville  and 

were  living  just  temporarily  down  here  in  a  store  build¬ 
ing,  with  the  very  meager  necessities  to  keep  house,  and 
my  home  and  all  of  my  furniture  was  still  intact,  along 
with  my  safe,  in  Greeneville,  South  Carolina,  and  in  that 
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safe  I  had  at  that  time  about  $4,900,  and  as  soon  as  we 
got  it  down  here  we  replaced  the  money  and  paid  them 
by  check. 

Q  There  was  a  $4,000  check  on  January  2,  1945,  Mr. 
Ben  Sanders,  which  was  not  included  in  this  $26,000 
total  for  your  personal  expenses.  Can  you  explain  why 
that  was  not  done?  A  As  I  stated  yesterday  Ben 
Sanders  was  the  religious  salesman,  or  had  charge  of 
all  religious  sales  at  WXOX  when  I  came  there,  and  there 
grew  up  a  very  close  friendship  between  Ben  Sanders 
and  myself,  and  when  Ben  found  the  station  out  at  Spen¬ 
cer,  Iowa, — he  at  that  time  had  a  very  lovely  home  here 
in  Knoxville,  and  of  course  he  wanted  to  get  the  very 
best  sales  price  he  could  get  out  of  the  home,  and  he 
came  to  me  and  asked  me  would  I  let  him  have  $19,000, 
and  I  said,  ‘‘Ben,  I  couldn’t  let  you  at  this  time  have 
that  much,  but  I  will  let  you  have  four  thousand  out  of 
the  Radio  Bible  Hour  account,  and  I  will  visit  my  father, 
and  if  he  will  let  me  have  $15,000  I  will  bring  it  back,” 
and  he  said,  “I  will  give  you  as  security  my  home  here 
in  Knoxville.” 

1577  And  I  said,  “Xo,  I  don't  care  about  that.  You 
give  me  a  note.” 

And  he  issued  the  note  for  $19,000.;  That  four  thou¬ 
sand,  along  with  the  fifteen  thousand^* yvas  paid  in  its 
entirety. 

Q  Well,  now,  the  four  thousand,  was  that  put  back 
in  the  bank  account —  A  (Interposing)  Yes,  sir.  I 
might  add — 

Q  (Interposing)  — when  you  got  it  from  him?  A  I 
might  add  right  there,  too,  Ben  was  supposed  to  have 
paid  that  back  shortly  after  he  got  to  Spencer,  and  got 
on  his  feet,  but  when  he  got  there  he  found  the  station 
in  such  financial  diflifficulties  until  he  wrote  to  me  and 
asked  me  to  let  the  station — or  let  him  continue  to  hold 
that  money  until  he  saw  that  the  station’s  finances  were 
settled. 
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Q  Now,  the  $15,000  which  was  secured  from  your 
father  to  lend  to  Mr.  Sanders,  was  that  money  run 
through  the  Park  National  account  ?  A  No,  sir. 

Q  That  was  handled  in  cash  and  repaid  in  cash?  A 
Yes,  sir,  I  gave  Ben  the  money  in  cash. 

Q  And  then  he  paid  it  back  to  you  and  you  paid  your 
father?  A  Yes,  sir,  he  sent  me  checks  and  Miss  Sproul 
would  pay  my  father  as  they  came  in. 

*  #  #  * 

1579  Q  I  notice  two  checks  to  Mr.  Houston,  one  for 
$200,  and  one  for  $1,900.  Can  you  explain  that,  sir? 
A  I  might  clear  up  right  there,  our  auditor  evidently 
misunderstood  us,  because  the  $200  there  was  really  a 
loan. 

Q  Did  he  put  that  under  ‘‘typing”  or  something?  A 
No,  it  is  under — I  have  forgotten  what  it  came  under — 
‘‘office  expenses,”  wasn’t  it? 

MR.  POWELL :  I  believe  it  was  for  typing. 

THE  WITNESS:  Yes,  that’s  right.  And  I  want  to 
clear  that  up.  That  was  a  loan  made  by  the  work  on 
some  deals  of  zinc. 

BY  MR.  BAKER: 

Q  Let  me  clear  this  up:  Did  you  tell  Mr.  Burk  that 
was  an  office  expense,  or  this  loan,  or  what?  A  I  don’t 
remember  telling  Mr.  Burk  that  was  under  office  expenses. 
Miss  Sproul  and  I  were  both  in  on  the  conference,  and 
the  things  I  couldn’t  remember  she  assisted  me,  and  the 
things  she  couldn’t  remember  I  assisted  her,  and 
15S0  to  go  back  for  five  years,  unless  it  was  marked  on 
there,  it  was  really  difficult. 

Q  Did  you  make  a  conscientious  effort  to  proportion 
these  to  the  proper  places?  A  We  certainly  did. 

COMMISSIONER  DL'RR:  Was  the  amount  involved 
nineteen  hundred  or  two  hundred? 

MR.  BAKER:  Two  checks,  one  for  two  hundred  and 
one  for  nineteen  hundred,  and  the  two  hundred  was  placed 
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under  ‘‘office  expense,”  and  it  should  be  under  “loan.” 

COMMISSIONER  DURR:  So  the  entire  $1,900  re¬ 
lates  to  the  loan  on  the  zinc  field? 

THE  WITNESS :  That’s  right,  yes,  sir. 

And  by  the  way,  as  a  protection  for  that,  or — I  mean 
he  gave  to  the  Radio  Bible  Hour  a  five  per  cent  interest 
in  that  zinc  field,  and  I  might  say  right  here,  it  has  never 
been  developed,  Your  Honor,  because  Mr.  Houston  has 
not  had  the  money  to  put  in  it  yet,  and  one  of  the  geolo¬ 
gists,  Mr.  Hunter  here  in  Knoxville,  estimates  there  are 
twenty  million  dollars  worth  of  zinc  in  view. 

COMMISSIONER  DURR:  Where  is  this  mine? 

THE  WITNESS:  I  understand  that  it  is  in  Virginia 
over  here  about  Gates  City,  Virginia,  some  place.  I  am 
not  sure  just  exactly  where  it  is  located. 

MR.  POWELL:  Would  you  be  good  enough  to 

1551  explain,  sir,  the  transaction  regarding  the  zinc; 
what  interest  did  you  have  in  it? 

THE  WITNESS:  Y~ou  see,  Mr.  Houston  is  a  very  good 
friend  of  the  Radio  Bible  Hour,  and  all  of  our  work  he 
has  contributed,  and  he  has  been  very  favorable  towards 
us — 

#  #  #  * 

1552  MR.  POWELL:  Well,  I  didn’t  know  whether 
Mr.  Baker  was  going  to  develop  that.  What  in¬ 
terest  did  you  have  in  the  zinc  mine? 

THE  WITNESS:  I  didn’t  even  go  up  there. 

BY  MR.  BAKER: 

Q  Did  you  have  any  interest  in  it?  A  Really  I 
never  participated  in  it.  I  always  considered  that  as  a 
personal  loan,  and  he  offered  to  give  that  to  us. 

COMMISSIONER  DURR:  Will  vou  tell  us  some  more 

% 

of  the  circumstances  under  which  you  made  the  loan,  and 
when  it  was  made  ? 

THE  WITNESS:  Yes,  sir.  Now,  I  don’t  remember 
just  exactly  when  the  loan  was  made.  That  is  not  clear 
in  my  mind  just  the  exact  date. 
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BY  MR.  BAKER: 

Q  1  can  give  you  the  date  of  the  check,  if  that  will 
help.  I  believe  tiie  $200  was  February  13,  ’43,  and  the 
$1,700  item,  June  IS,  1943.  A  Mr.  Houston  came  by  our 
office,  and  of  course  he  had  been  by  numbers  of 

1583  times,  and  he  told  me  about  the  proposition  he  had, 
and  he  said,  “1  have  carried  Mr.  Hunter  up,  and 

Mr.  Hunter  says  there  is  twenty  million  dollars  worth  of 
zinc  in  view.” 

COMMISSIONER  DURR:  Who  is  Mr.  Hunter? 

THE  WITNESS :  Mr.  Hunter  is  a  geologist  here  in 
the  City  of  Knoxville.  I  think  he  is  a  former  UT  pro¬ 
fessor.  1  am  not  sure. 

But  he  said,  “There  is  an  unusual  amount  of  zinc  de¬ 
posit  in  there,”  and  he  said,  ‘‘I  need  $1,700.”  Well,  the 
$200j— he  had  been  in  before  that  and  wanted  to  borrow 
that,  and  then  he  said,  “With  the  $200  you  loaned  me,  and 
this  seventeen  hundred,  I  would  just  like  to  make  an  in¬ 
vestment,  or  to  give  you  and  the  Radio  Bible  Hour  a  five 
per  cent  interest  in  all  those  mines.” 

Of  course  nothing  has  ever  been  derived  from  it.  In 
fact,  I  had  forgotten  until  this  thing  came  up.  Since 
1943  I  have  done  so  many  other  things,  as  you  know. 

COMMISSIONER  DURR:  And  this  loan  was  not  re¬ 
paid? 

THE  WITNESS:  No,  sir,  he  lias  not  repaid  this  loan 
yet. 

COMMISSIONER  DURR:  Did  he  give  you  any  kind 
of  a  deed  or  instrument  evidencing  your  fifth  interest? 

THE  WITNESS:  It  seems  to  me  that  somewhere  we 
do  have  a  little  paper. 

COMMISSIONER  DURR:  Of  the  five  per  cent  in¬ 
terest? 

THE  WITNESS:  Yes,  five  per  cent  interest  in 

1584  these  mines,  and  I  have  that  somewhere  in  my 
safe. 

COMMISSIONER  DI RR :  Is  that  in  your  name  or 
in  the  name  of  the  Southern  Bible  Institute? 
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THE  WITNESS :  I  think  it  is  in  the  name  of  J.  Har¬ 
old  Smith. 

BY  MR.  BAKER: 

Q  Was  that  before  the  incorporation  of  the  Institute? 
A  Yes,  sir. 

Q  Why  was  it  put  in  your  name?  A  They  knew  the 
name  of  J.  Harold  Smith  of  the  Radio  Bible  Hour,  and 
everything  was — it  was  understood  that  everything  went 
into  the  work. 

Q  Was  it  the  understanding  the  proceeds,  if  they  ever 
came  about,  would  go  to  you,  personally?  A  No,  sir, 
the  understanding  was  all  proceeds,  if  there  were  any, 
should  be  used  for  the  spreading  of  the  gospel. 

MR.  POWELL:  Bid  the  contract  so  stipulate,  sir? 

THE  WITNESS:  I  think  it  did,  Mr.  Powell;  I  am 
not  sure.  I  could  search  for  that  thing  before  the  day 
is  out. 

COMMISSIONER  DURR:  Was  this  zinc  holding  in¬ 
corporated? 

THE  WITNESS:  No,  sir,  he  just  had  a  lease,  I  think, 
on  the  field,  see. 

COMMISSIONER  DURR:  Was  it  a  personal  lease 
in  his  own  name  ? 

THE  WITNESS:  Yes,  sir.  That  was  my  un¬ 
derstanding,  *  *  * 

•  •  •  * 

1595  Q  Now,  I  believe  the  Commission  Counsel  asked 
for  a  list  of  your  life  insurance  policies. 

I  have  here  what  purports  to  be  such  a  list.  Did  you 
prepare  this,  sir?  A  Yes,  sir,  I  did. 

Q  Will  you  look  that  over  and  see  if  it  is  accurate, 
and  read  it,  please,  sir?  A  The  insurance  policies  of 
J.  Harold  Smith  and  family.  Joseph  D.  Smith,  policy 
number  304492,  premium  $112.10,  annually.  Evi- 

1596  dentlv  whoever  prepared  this  left  off  the  company 
— I  mean  in  copying  this — is  it  on  there,  the  com¬ 
pany? 
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Q  i  No,  it  doesn’t  state.  Do  you  recall  what  company 
that  is?  A  Well, — 

Q  1  Go  ahead,  and  we  can  introduce  an  exhibit. 
COMMISSIONER  DURR :  Will  you  also  show  the  face 
amount  of  the  policy? 


THE  WITNESS:  Yes,  sir. 

Federal  Life  and  Casualty  Company,  Detroit,  Michigan, 
an  accident  policy  for  $2,000. 

The  Metropolitan  Life  Insurance  Company  of  New 
York,  New  York,  policy  number  1818321,  and  that  is  for 
$5,000.  That  is  on  me  personally. 

I  also  have  another  policy,  the  Minnesota  Mutual  Life 
Insurance  Company  of  St.  Raul,  Minnesota,  and  that  is 
for  $10,000.  That  is  J.  Harold  Smith. 

1  have  a  policy  on  my  wife  with  the  Southeastern  Life 
Insurance  Company  of  Greeneville,  South  Carolina,  policy 
number  52219,  for  $1,000. 

The  Life  Insurance  Company  of  Virginia,  Richmond, 
Virginia,  policy  number  198031,  on  myself,  for  $1,000. 

I  have  another  policy  from  the  Life  Insurance  Company 
of  Virginia,  policy  number  334220,  for  $5,000. 

From  the  Maryland  Life  Insurance  Company  of 
1597  Baltimore,  I  have  a  policy,  policy  number  45544, 
for  $2,000. 

And  then  1  made  this  little  note  down  here,  and  I  will 
read  it : 

‘‘In  order  that  you  may  have  a  complete  picture  of 
the  following  policy,  the  beneficiary  of  this  policy  is  the 
Independent  Broadcasting  Company:  Metropolitan  Life 
Insurance  Company,  Policy  Number  16-713975  and  Policy 
Number  16-713974,  and  those  two  policies  combined  are  for 
$20,000,  and  that  is  to  the  Independent  Broadcasting  Com¬ 
pany  as  beneficiary.” 


COMMISSIONER  DURR:  These  policies  are  on  your 
life? 

THE  WITNESS :  These  two  ? 

COMMISSIONER  DURR :  Yes. 
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THE  WITNESS :  Yes,  sir. 

COMMISSIONER  DURR:  But  the  Independent 
Broadcasting  Company  is  tlie  beneficiary! 

THE  WITNESS :  Yes,  sir. 

BY  MR.  BAKER : 

Q  And  the  Independent  Broadcasting  Company  pays 
the  premiums  on  those  policies!  A  On  the  last  two  poli¬ 
cies. 

Q  The  others  are  paid  by  you  personally!  A  Yes, 
sir. 

MR.  BAKER:  Mr.  Commissioner,  we  would  like  to 
offer  this  for  identification  at  this  time. 

MR.  POWELL :  Does  that  include  the  Minnesota 
Mutual ! 

159S  THE  WITNESS :  I  am  pretty  sure  that  is  the 
one  we  didn ’t  have  listed. 

COMMISSIONER  DURR :  We  will  reserve  that— 

THE  WITNESS:  (Interposing)  I  named  that.  The 
Minnesota  Mutual  Life  Insurance  Company  of  St.  Paul, 
Minnesota,  $10,000.  You  couldn’t  find  it  in  the  list! 

MR.  POWELL :  I  don ’t  have  it. 

THE  WITNESS :  I  named  that  one  here.  It  seems  to 
me  this  policy  here,  this  Federal  Life  and  Casualty — let’s 
see — that  is  one  of  the  local  insurance  companies  here.  Is 
there  a  Pioneer  Life  Insurance  Company  here  in  town ! 

MR.  BAKER :  I  just  don 't  recall. 

THE  WITNESS:  It  seems  to  me  it  might  be  that.  I 
will  look  that  up. 

COMMISSIONER  DURR.  We  will  reserve  Exhibit 
No.  100. 

(The  document  above  referred  to  was  thereupon  marked 
Smith  Exhibit  100  for  identification.) 

MR.  BAKER :  The  only  thing  lacking  is  the  face 
amount  of  the  first  policy. 

•  *  *  * 
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1659  3/.  I.  Thompson 

m  •  *  • 


Direct  Examination 

•  *  »  # 

1674  Recross  Examination 

BY  HR.  POWELL: 

•  •  •  • 

1684  COMMISSIONER  DURR:  The  question  Mr. 
Powell  was  asking  you  was  on  this  question  of  pro- 

1685  hibition  referendum.  Have  you  had  any  programs 
opposing  prohibition? 

THE  WITNESS :  No,  sir,  we  haven’t. 

COMMISSIONER  DURR:  Have  you  had  any  pro¬ 
grams  favoring  prohibition  ? 

THE  WITNESS :  Yes,  sir. 

COMMISSIONER  DURR:  Have  you  had  programs 
other  than  this  speech — I  mean  this  sermon  of  Reverend 
Smith’s  referred  to? 

THE  WITNESS:  We  have  a  program,  and  I  believe 
it  is  called  “The  Prohibition  League  of  Tennessee,”  and 
in  that  broadcast  they  show — or  we  might  say  enlighten 
the  listeners  along  the  lines  of  damage  that  has  been  done 
by  drinkers. 

'COMMISSIONER  DURR:  Well,  does  this  Prohibition 
League  take  a  position  on  this  referendum? 

THE  WITNESS:  To  the  best  of  my  knowledge,  they 
did  not,  sir. 

BY  MR.  POWELL: 

Q  Now,  referring  to  this  same  sermon,  sir,  and  I 
am  quoting: 

“The  Roman  Catholic  Church  has  gone  into  the  liquor 
business,  nearly  all  the  priests  drink  hard  liquor  and  wine. 
Many  of  the  monks  and  nuns  are  busy  making  it  in  their 
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monistaries,  and  from  these  they  ship  to  all  parts  of  the 
world. 

16S6  “The  Benedictine  brand,  the  most  deadly  poison 
of  all,  is  made  by  a  beetle— bug  juice — only  Rome 
knows  how  to  make  this  hell  fluid,  used  in  red  light  dens.’’ 

How  do  you  characterize  that  language,  sir?  It  is  a 
broadcast.  A  I  would  say  it  was  descriptive. 

•  *  •  • 


1699  F.  A.  Roberts 

•  *  •  * 

Direct  Examination 
BY  MR.  POWELL : 

Q  Would  you  state  your  name,  please,  sir?  A  F.  A. 
Roberts. 

Q  What  is  your  occupation,  Mr.  Roberts?  A  Secre¬ 
tary-manager  of  the  Knoxville  Chamber  of  Commerce. 

Q  Are  you  appearing  here  in  your  official  capacity, 
sir?  A  I  am,  sir. 

Q  I  hand  you  herewith  a  letter  dated  November 

1700  10,  1947,  which  purports  to  be  from  F.  A.  Roberts 
to  the  Honorable  Paul  A.  Walker,  Acting  Chairman 

of  the  Federal  Communications  Commission,  and  from 
the  Knoxville  Chamber  of  Comerce,  and  ask  if  you  can 
identify  that  letter.  A  Yes,  sir,  I  dictated  the  letter, 
and  signed  it. 

Q  Did  you  dictate  and  sign  the  letter  in  response  to  a 
resolution  passed  by  the  Knoxville  Chamber  of  Com¬ 
merce?  A  Yes. 

MR.  POWELL:  Do  you  have  any  objection  to  this 
letter? 

MR.  BAKER :  This  is  vour  signature,  sir? 

THE  WITNESS:  Yes* sir. 

MR.  POWELL :  He  said  so,  sir. 

I  offer  this  letter  in  evidence,  and  ask  you  to  read 
it  into  the  record,  please,  sir. 
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THE  WITNESS :  (Reading) : 

“Honorable  Paul  A.  Walker,  i 

“Acting  Chairman, 

“Federal  Communications  Commission, 

“Washington,  D.  C. 

“Dear  Mr.  Walker: 

i* 4 At  a  meeting  of  the  Board  of  Directors  of  the  Knox¬ 
ville  Chamber  of  Commerce  today,  it  was  unanimously 
agreed  that  to  have  a  permit  for  a  broadcasting  station 
in  Knoxville  issued  to  J.  Harold  Smith,  and  his  applica¬ 
tion  for  an  FM  station  to  be  granted,  would  be  detri- 
1701  mental  to  the  interests  of  Knoxville’s  business  and 
social  life. 

“Therefore,  the  Board  earnestly  requests  that  the  ap¬ 
plications  in  both  instances  be  refused. 

“We  sincerely  hope  that  our  request  will  be  given  fa¬ 
vorable  consideration. 

“Yours  verv  trulv, 

“Knoxville  Chamber  of  Commerce, 
“F.  A.  Roberts,  Secretary-Manager.” 
And  the  date  is  November  10, 1947. 

•  •  •  • 

1709  J.  Harold  Smith 

•  #  #  • 

Cross-Examination 

•  *  •  * 

1719  Q  You  recall  we  had  a  discussion  about  the  own¬ 
ership  of  the  Carolina  Watchman  in  Washington? 

A  I  certainlv  do. 

* 

Q  Have  you  been  able  to  determine  that  in  the  interim? 
A  Mr.  Powell,  we  always  considered  the  Carolina 

1720  Watchman  as  a  part  of  our  radio  ministry  and 
radio  work.  I  have  never  considered  any  of  the 

activities  of  the  Radio  Bible  Hour  as  a  personal  asset. 
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Just  like  the  Baptist  Tabernacle  in  Greeneville.  Many 
people  will  tell  you  that  numbers  of  times  I  have  said, 
“I  want  it  clearly  understood  by  all  the  people  here  that 
this  building  is  not  the  possession  of  J.  Harold  Smith; 
this  building  is  a  public  trust,  and  everyone  who  sits  here 
is  as  much  the  owner  as  I  am.” 

And  I  always  looked  upon  the  Carolina  Watchman  as 
part  of  our  activity  whereby  we  could  spread  the  gospel 
of  the  Lord  Jesus  Christ. 

Q  I  take  it,  sir,  the  situation  has  not  changed?  A 
No,  sir,  I  didn’t,  but  I  did  go  down  to  Mr.  Height,  our 
publisher,  and  informed  him,  and  also  our  attorneys,  to 
look  into  the  matter,  and  have  it  changed  to  the  Southern 
Bible  Institute. 

Q  But  you  still  own  it?  A  Well,  I  would  say — 

MR.  BAKER  (Interposing) :  Would  you  like  us  to 
change  it  this  afternoon?  The  gentleman  has  made  his 
answer. 

THE  WITNESS:  I  made  a  special  trip  to  Greeneville, 
South  Carolina,  along  with  Mr.  Baker,  my  attorney,  to 
see  the  publisher  of  the  paper,  and  to  proceed  with  what 
steps  could  be  taken  to  have  the  Carolina  Watchman 
1721  transferred,  and  put  under  the  name  of  the  South¬ 
ern  Bible  Institute,  Incorporated,  and  that  will  be 
done  as  soon  as  we  can  possibly  do  it. 

We  have  so  much  to  do  we  couldn’t  do  everything. 

COMMISSIONER  DURR:  As  I  understand,^  Mr. 
Powell  is  not  suggesting  you  do  that;  he  was  trying  to 
find  out  what  the  situation  was. 

THE  WITNESS :  Mav  I  sav  this,  that  until  vou  called 
my  attention  to  it  in  Washington,  that  had  never  dawned 
upon  me,  it  never  crossed  my  mind  in  the  sense  of  me 
owning  the  Carolina  Watchman.  It  was  just  an  agency 
of  the  Lord,  to  spread  the  gospel. 

COMMISSIONER  DURR:  I  do  not  understand  that 
Mr.  Powell  is  raising  the  question  one  way  or  the  other, 
whether  the  title  should  be  in  your  name  or  in  the  name 
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of  the  Southern  Bible  Institute,  but  is  merely  asking 
what  the  factual  situation  is. 

THE  WITNESS:  Of  course  it  does  have  under  there 
‘•Editor  and  Publisher,  J.  Harold  Smith,*’  and  we  have 
made  steps  to  have  it  changed. 

BY  MR.  POWELL: 

Q  To  have  the  ownership  transferred  from  your  name 
to  the  Southern  Bible  Institute  ?  A  If  you  want  to  term 
it  ownership.  I  do  say  this,  it  is  just  like  the  Radio 
1722  Bible  Hour;  that  was  just  a  phase  of  the  work. 

•  •  •  • 

1729  Q  You  are  talking  about  being  over  WXOX,  and 
you  say,  “We  are  not  permitted  to  ask  for  an  offer¬ 
ing  over  the  radio,  so  you  must  respond  to  our  plea 
througli  our  paper.  My  thousands  of  friends  who  will 
hear  this  message” — and  this  is  the  part  that  intrigued 
me — “when  you  hear  me  speak  of  doughnuts  over  the  air, 
then  you  will  know  I  am  referring  to  money;  for  example, 
if  you  hear  me  say  some  morning,  ‘Friends,  the  dough¬ 
nuts  are  all  out  of  the  box,  you  will  know  we  have  run 

out  of  money.’  *’  A  I  can  very  easily  explain  that. 

1730  When  I  first  went  on  over  WXOX  Mr.  Sanders 
called  me  in  about  a  week  after  we  had  been  on 

the  air,  or  rather  he  came  up  to  Johnson  City,  and  Ben 
said,  “Harold,  we  have  had  some  very  unpleasant  experi¬ 
ences  in  the  past  with  preachers  on  the  radio  begging  half 
of  their  time  for  money,”  and  he  said,  “I  like  you,  and  I 
don’t  want  you  to  get  into  trouble  about  asking  for  offer¬ 
ings.” 

And  there  was  a  time,  Mr.  Powell — I  don’t  know  how 
long  it  was,  but  there  was  a  time  that  I  didn’t — when  I 
first  came  on  the  air  over  WXOX  in  1941  or  ’42,  when  I 
never  asked  for  offerings. 

Q  Did  you  get  any  doughnuts?  A  Yes,  sir,  I  got  the 
doughnuts,  enough  to  pay  for  it,  at  least,  but  that  is  the 
explanation  for  it. 


205  A 


And  he  drove  to  Johnson  City,  and  said  they  had  had 
some  very  unpleasant  experiences  with  a  certain  minis¬ 
ter — I  won ’t  name  him — 

COMMISSIONER  DURR  (Interposing) :  That  is 
marked  for  identification  No.  10S. 

(The  document  above  referred  to  was  thereupon  marked 
Smith  Exhibit  108  for  identification.) 

COMMISSIONER  DURR:  If  there  is  no  objection, 
No.  108  is  received. 

(The  document  above  referred  to  was  marked  Smith  Ex¬ 
hibit  No.  108  and  received  in  evidence.) 

1731  THE  WITNESS:  I  was  never  rebuked  by  the 
station  for  asking  for  offerings.  I  just  wanted  to 

say  that,  Your  Honor. 

BY  MR.  POWELL : 

Q  Now,  Reverend,  you  gave  Mrs.  Smith  a  note  for 
$1,660,  did  you  not  ?  A  Yes,  sir,  I  did. 

Q  Why  did  you  give  your  wife  a  promissory  note, 
if  you  had  a  joint  account?  A  If  you  will  examine 
that  account,  Mr.  Powell,  you  will  find  that  account  was 
in  the  name  of  mv  wife  at  the  Hamilton  National  Bank 
here  in  Knoxville.  It  was  not  in  a  joint  account;  it  was 
in  the  name  of  Myrtice  Rhodes  Smith,  I  believe. 

Q  \"ou  had  joint  funds,  though?  A  My  understand¬ 
ing  was,  when  Mr.  Thompson — when  he  told  me  what 
funds  we  had  to  supply  to  the  Commission,  that  he  meant 
all  of  the  combined  funds — at  least  the  two  partners  I 
represented.  I  didn’t  know  I  had  to  list  so  much  for 
me  and  so  much  for  Mrs.  Smith,  and  so  forth.  I  think 
we  did  give  you  breakdown  of  all  the  properties  owned 
by  me  and  Mrs.  Smith.  Of  course,  anything  my  wife  has 
is  mind.  I  gave  her  a  nickle  today,  believe  it  or  not. 

Q  Anything  you  have  is  hers,  too,  I  will  bet.  A  I 
think  it  is,  yes,  sir.  She  has  never  asked  me  for 

1732  anything  I  had  yet  that  she  didn ’t  get. 

Q  I  noticed  a  statement  in  the  Carolina  Watch¬ 
man  of  June,  1947,  which  I  will  not  introduce  in  evidence, 
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the  statement  it  was  costing  you  $4,000  a  month  to  run 
XERF.  A  That ’s  exactly  right. 

Q  You  have  a  contract  with  them  for  twenty  years, 
whidli  costs  you  $100,000 ?  A  That's  right. 

Q  Xow,  you  say  it  costs  you — that  would  be — 

MR.  BAKER  (Interposing) :  Eighty-five  thousand. 

MR.  POWELL:  Eighty-five  thousand? 

THE  WITNESS:  Eighty-five  thousand. 

BY  MR.  POWELL: 

Q  And  it  is  costing  you  $4,000  a  month?  A  I  ex¬ 
plained  that — I  have  been  up  here  so  many  times  I  can’t 
remember  just  exactly  what  time  but  I  believe  I  explained 
that  to  the  Commissioner. 

Q  Get  the  right  explanation,  now.  A  Well,  I  am  tell¬ 
ing  the  truth.  You  don't  have  to  worry  when  you  are 
telling  the  truth. 

•  •  •  • 
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by  the  party  of  the  second  part,  and  the  parties  hereto 
elect  to  retain  the  insurance  settlement  in  lieu  of  making 
such  repairs  and  reconditioning  of  the  station,  then  in 
such  event,  party  of  the  second  part  is  to  receive  one-third 
of  the  settlement  made  with  such  insurance  company,  or 
companies,  by  reason  of  such  loss. 

It  is  further  agreed  that,  in  this  connection,  in  the  event 
of  loss  by  reason  of  fire  or  any  damage  covered  by  said 
policy  or  policies,  parties  of  the  first  part  will  give  notice 
to  party  of  the  second  part,  and  the  determination  or 
disposition  of  the  claim  shall  be  made  and  agreed  upon 
by  and  between  the  parties  hereto  as  to  whether  or  not 
the  rebuilding  of  the  station  or  repairing  the  damage  should 
be  undertaken,  or  whether  the  parties  hereto  in  lieu  thereof 
should  divide  the  proceeds  from  such  insurance  settlement. 

S  It  is  further  agreed  as  a  part  of  the  consideration 
of  this  contract,  the  parties  of  the  first  part  will 
1S32  make  no  sale  or  broadcast  any  program  over  said 
Radio  Station  XERF  for  religious  broadcasts  fifteen 
minutes  preceding,  or  fifteen  minutes  following,  the  two 
thirty  minute  periods  hereby  sold  to  party  of  the  second 
part,  hereinabove  set  out.  Party  of  the  second  part  shall 
further  have  the  right  and  privilege  hereunder  of  changing 
the  period  of  time  for  his  broadcasts  for  which  he  has 
purchased  hereunder,  provided  the  time  to  which  he  desires 
to  change,  all  or  any  part  of  such  hour  is  available  at  the 
time  the  request  for  such  change  in  time  is  made  by  party 
of  the  second  part. 

9.  This  contract  and  agreement  shall  enure  to  the  ben¬ 
efit  of  and  be  binding  upon  the  parties  hereto,  their  heirs, 
administrators,  executors  or  legal  representatives. 

WITNESS  OUR  HANDS  at  Del  Rio,  Texas,  in  duplicate 
originals  this  20th  day  of  February,  A.  D.  1947. 

/s/  Arturo  C.  Gonzalez 
/s/  R.  D.  Bosquez 

Parties  of  the  First  Part 
/s/  J.  Harold  Smith 

Party  of  the  Second  Part 
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notice  of  their  desire  not  to  use  said  time  for  a  continuation 
of  any  program  or  programs  for  their  own  benefit  or  do 
not  wish  to  sub-let  or  sub-contract  said  period  of  time, 
then  in  such  event,  parties  of  the  first  part  will  re-sell 
said  radio  time  at  the  best  possible  contract  available  for 
the  use  and  benefit  of  the  heirs,  executors,  administrators 
or  legal  representatives  of  party  of  the  second  part. 

(>.  Tt  is  further  agreed  by  and  between  the  parties 
hereto  that  in  the  event  of  the  sale  of  said  Radio  Station 
XERF  by  the  parties  of  the  first  part,  their  heirs  or 
assigns,  or  any  portion  of  said  station,  that  said  sale  shall 
be  subject  to  all  of  the  rights  and  privileges  of  party  of 
the  second  part,  his  heirs  or  assigns  under  this  contract, 
and  in  the  event  of  such  sale  as  aforesaid,  that  it  shall  be 
the  duty  of  the  parties  of  the  first  part  to  recognize  and 
protect  the  rights  and  privileges  of  the  party  of  the  second 
part  and  make  such  sale  subject  to  this  contract. 
1S31  |  7.  It  is  further  agreed  and  understood  by  the 
parties  hereto  that  the  party  of  the  second  part 
advanced  parties  of  the  first  part  Seventy  Thousand  ($70,- 
000.00)  Dollars  of  the  consideration  recited  above  for  the 
purpose  of  defraying  the  cost  and  expense  of  constructing 
said  radio  station,  and  that  bv  virtue  thereof  it  is  agreed 
that  in  the  event  of  the  sale  of  said  radio  station  XERF, 
the  sale  price  for  same  is  to  be  agreed  upon  by  and  between 
parties  of  the  first  part  and  party  of  the  second  part,  and 
the  party  of  the  second  part  shall  be  paid,  free  of  any 
claims,  one-third  of  the  amount  said  station  is  sold  for. 

It  ,is  further  agreed  that  parties  of  the  first  part  at  their 
own  ,cost  and  expense  shall  keep  said  Radio  Station  XERF 
and  the  tower  for  the  antenna  and  all  machinery  used  in 
connection  therewith  insured  from  loss  by  fire,  tornado, 
hail,  windstorm  and  extended  coverage,  and  in  the  event 
of  any  such  loss,  and  it  is  such  that  the  station  is  not 
repaired  and  placed  in  operation  in  due  course  and  in  a 
prompt  and  bona  fide  manner  so  that  the  broadcasts  on 
the  periods  of  time  covered  by  this  contract  can  be  resumed 
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the  first  being  from  G:00  A.  M.,  to  6:30  A.  M.,  and  the 
second  from  S:00  P.  M.  to  S:30  P.  M.,  each  period  Central 
Standard  Time,  each  and  every  day  that  such  station  is  in 
operation,  beginning  with  the  execution  of  this  contract 
and  continuing  for  the  term  hereof. 

3.  The  term  of  this  contract  shall  be  for  the  life  of  the 
concession  from  the  Mexican  Government  under  which 
said  Radio  Station  operates,  and  for  any  additional  time  for 
which  said  concession  may  be  renewed  or  extended. 

4.  The  consideration  paid  parties  of  the  first  part-  and 
CIA.  Radiodifusora  De  Coahuila,  S.  A.,  by  party  of  the 
second  part,  is  the  sum  of  Eighty  Five  Thousand  & 
Xo/100  ($S5, 000.00)  Dollars,  which  sum  has  been  paid 
prior  to,  or  with  the  execution  of  this  contract,  and  re¬ 
ceipt  whereof  is  hereby  acknowledged  by  parties  of  the 
first  part,  individually  and  as  representatives  and  agents 

of  Cia.  Radiodifusora  De  Coahuila,  S.  A. 

1S30  5.  As  a  part  of  the  consideration  for  the  payment 

of  the  $S5, 000.00,  as  hereinabove  set  out.  parties  of 
the  first  part  further  agree  that  in  the  event  of  the  death 
of  party  of  the  second  part,  then  in  such  event,  all  rights 
and  privileges  hereunder  provided  for  to  party  of  the 
second  part  shall  enure  to  the  benefit  of  the  heirs,  ad¬ 
ministrators,  executors  or  legal  representatives  of  party’ 
of  the  second  part,  and  such  heirs,  administrators,  exe¬ 
cutors  or  legal  representatives  of  the  party  of  the  second 
part  shall  have  the  right  to  continue  to  broadcast  over 
said  Radio  Station  for  said  periods,  as  hereinabove  pro¬ 
vided,  so  long  as  said  station  is  in  operation  under  the 
concession  from  the  Mexican  Government,  or  any  renewal 
or  extension  thereof,  as  hereinabove  provided,  and  such 
heirs,  administrators,  executors  or  legal  representatives, 
shall  also  have  the  privilege  of  re-selling  or  sub-contracting 
for  their  sole  benefit  the  time  over  said  radio  station,  as 
hereinabove  provided.  Parties  of  the  first  part  further 
agree  that  in  the  event  the  heirs,  administrators,  executors 
or  legal  representatives  of  party  of  the  second  part,  after 
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15  minutes  preceding,  or  within  30  minutes  following  the 
time  to  be  used  bv  the  Rev.  J.  Harold  Smith. 

WITNESS  OUR  HANDS  at  DEL  RIO,  TEXAS,  this 
the  7tli  day  of  June,  1946. 

/s/  R.  D.  Bosquez 
/s/  Arturo  C.  Gonzalez 

Parties  of  the  First  Part 
/s/  J.  Harold  Smith 

i  Party  of  the  Second  Part 

*  *  *  * 

1S29 


EXHIBIT  NO.  23 


STATE  OF  TEXAS 
COUNTY  OF  YAL  VERDE 

THIS  CONTRACT  AND  MEMORANDUM  OF 
AGREEMENT  this  day  made  and  entered  into  by  and 
between  Arturo  Gonzalez  and  Ramon  D.  Bosquez,  each  of 
Yal  Yerde  County,  Texas,  as  majority  stockholders  of  Cia. 
Radiodifusora  De  Coahuila,  S.  A.,  hereinafter  called 
parties  of  the  First  Part,  and  Rev.  J.  Harold  Smith,  of 
Knox  County,  Tennessee,  hereinafter  called  Party  of  the 
Second  Part: 

WITNESSETH: 

1.  Parties  of  the  first  part,  as  majority  stockholders 
of  Cia.  Radiodifusora  De  Coahuila,  S.  A.,  which  Company 
owns  and  operates  Radio  Station  XERF,  located  in  Villa 
Acuna,  Coahuila,  Mexico,  for  and  on  behalf  of  said  Cia. 
Radiodifusora  De  Coahuila,  S.  A.,  have  sold  to  party 
of  the  second  part,  who  has  purchased  for  the  considera¬ 
tion  hereinafter  set  out,  one  hour  of  radio  time  per  day 
during  the  term  of  this  contract,  as  herinafter  set  out,  over 
Radio  Station  XERF,  located  in  Villa  Acuna,  Coahuila, 
Mexico. 

2.  The  one  hour  of  radio  time  per  day  sold  and  cov¬ 
ered  hereby  consists  of  two  thirty  minute  periods  per  day; 
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SMITH,  a  resident  of  Knoxville,  Tenn.,  and  hereinafter 
referred  to  as  the  Party  of  the  Second  Part,  Witnesseth: 

1.  The  parties  of  the  First  Part,  for  and  in  considera¬ 
tion  of  the  sum  of  Twenty  Thousand  ($20,000.00)  Dollars 
to  be  loaned  by  the  Party  of  the  Second  Part,  the  sum  of 
Ten  Thousand  ($10,000)  Dollars,  having  already  been  ad¬ 
vanced  by  said  Second  Party  to  the  First  Parties  hereto, 
the  receipt  of  which  is  hereby  acknowledged,  hereby  agree 
to  make  available  as  soon  as  the  Radio  Station,  which 
the  parties  of  the  First  Part  are  setting  up  at  Villa  Acuna, 
Coahuila,  Republic  of  Mexico,  and  as  soon  as  the  Station 
is  ready  for  operation  one  quarter  (14)  hour  of  radio  time 
to  said  Second  Party.  The  radio  time  to  be  made  avail¬ 
able  to  said  Second  Party  shall  be  during  the  morning 
hours,  and  said  time  will  be  made  available  to  the  said 
Second  Party  for  the  life  of  the  concession  of  the  Radio 
Station  now  under  construction  by  the  Parties  of  the  First 
Part.  The  exact  hour  will  be  later  agreed  upon  between 
the  parties  hereto. 

2.  It  is  agreed  by  and  between  the  parties  hereto  that 
in  the  event  of  the  death  of  the  Second  Party,  the  First 
Parties  will  buy  the  period  of  time  herein  made  available 
to  said  Second  Partv  from  the  heirs  of  said  Second  Partv, 
or  to  give  his  heirs  the  privilege  of  re-selling  the  quarter 
OA)  hour’s  time  to  which  said  Second  Party  is  entitled 
under  this  contract. 

3.  It  is  also  agreed  by  and  between  the  parties  hereto, 
that  in  case  the  owners  of  the  Radio  Station  hereinabove 
mentioned  at  anv  time  during  the  life  of  the  concession 
re-sell  all  or  any  part  of  the  Station,  that  the  rights  of 
the  Second  Party  shall  be  fully  recognized  and  protected 
by  the  First  Parties,  and  the  sale  of  said  Station  or  any 
part  thereof  shall  be  subject  to  the  rights  of  the  Second 
Party  under  this  contract.  It  is  also  agreed  between  the 
parties  hereto  that  no  sale  of  radio  time  will  be  made  or 
allowed  to  be  used  for  other  religious  broadcasts  within 
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tion  or  any  part  thereof  shall  be  subject  to  the  rights  of 
the  Second  Party  under  this  contract. 

6.  It  is  hereby  understood  by  and  between  the  parties 
hereto  that  the  sum  of  FIFTY  THOUSAND  ($50,000.00) 
DOLLARS  referred  to  in  paragraph  2  of  this  contract  is 
to  be  used  for  the  purpose  of  purchasing  and  the  installa¬ 
tion  of  the  radio  equipment  in  the  construction  of  the 
radio  station  heretinabove  set  out.  It  is  understood  be¬ 
tween  the  parties  hereto  that  in  the  event  the  concession 
to  operate  a  radio  station  is  not  obtained  from  the  Mexican 
Government  by  the  parties  of  the  First  Part,  they  hereby 

airree  to  refund  to  the  Party  of  the  Second  Part  the  amount 
*  • 

of  money  so  loaned  by  him  to  the  Parties  of  the  First 
•  % 

Part. 

7.  It  is  hereby  agreed  and  understood  bv  and  be- 

•  *-  •> 

tween  the  parties  hereto  that  no  sale  of  radio  time  will  be 
made  or  allowed  to  be  used  for  another  religious  broad¬ 
cast  within  30  minutes  preceding  or  within  30  minutes  fol¬ 
lowing  the  time  to  be  used  by  the  Rev.  J.  Harold  Smith. 

WITNESS  OUR  HANDS  at  Del  Rio,  Texas,  this  13 
day  of  February  1946. 

/s/  Arturo  C.  Gonzalez 
/s/  R,  D.  Bosquez 

Parties  of  the  First  Part 
/s/  Rev.  J.  Harold  Smith 

Party  of  the  Second  Part 
•  •  •  • 

1825 


EXHIBIT  NO.  20 


THE  STATE  OF  TEXAS 
COUNTY  OF  YAL  VERDE 
THIS  AGREEMENT  entered  into  bv  and  betweenr 
ARTURO  C.  GONZALEZ  and  RAMOND  B.  BOSQUEZ, 
hereinafter  referred  to  as  parties  of  the  First  Part,  re¬ 
siding  in  Yal  Yerde  County,  Texas,  and  REY.  J.  HAROLD 
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made.  It  is  also  agreed  by  and  between  the  parties  hereto 

that  in  case  the  concession  to  be  obtained  bv  First  Parties 

* 

is  renewed  or  extended  that  the  Second  Partv  shall  be  en- 
titled  to  continue  to  use  the  30  minutes  time  as  above  re¬ 
cited,  for  the  duration  of  said  extension.  It  is  also  agreed 
by  and  between  the  parties  hereto  that  in  the  event  the 
Second  Party  desires  to  use  a  hour’s  time  during  the 
morning  hours,  the  broadcast  time  shall  be  made  avail¬ 
able  to  him  at  the  regular  station  rate  less  50%.  The 
parties  of  the  First  Part  have  on  this  day  executed  and 
delivered  their  promissory  note  in  the  amount  of  $35,000.00 
Dollars,  without  interest,  to  Rev.  J.  Harold  Smith,  of 
Knoxville,  Tenn.,  as  security  for  said  loan,  and  which 
note  shall  be  delivered  to  the  First  Parties  hereto 
1822  as  soon  as  thev  execute  their  mortsrasre  herein- 
after  referred  to  under  this  contract. 

3.  The  parties  of  the  First  Part  hereby  agree  that  as 
soon  as  the  radio  equipment  is  bought  for  the  purpose  of 
constructing  the  hereinbefore  referred  to  radio  station, 
they  will  execute  a  mortgage  for  a  period  of  five  (5)  years 
against  said  radio  equipment,  and  which  mortgage  shall  be 
in  compliance  with  and  meet  all  the  requirements  of  Mexi¬ 
can  law,  at  which  time  the  Partv  of  the  Second  Part  herebv 
agrees  that  he  will  execute  a  proper  release  to  cancel  said 
mortgage. 

4.  It  is  also  hereby  agreed  by  and  between  the  parties 
hereto  that  in  the  event  of  the  death  of  the  Second  Party, 
the  first  parties  hereby  will  buy  the  period  of  time  from 
the  heirs  of  the  Second  Party,  or  to  give  his  heirs  the 
privilege  of  re-selling  the  half  hour’s  time  to  which  said 
Second  party  is  entitled  under  this  contract. 

5.  It  is  also  hereby  agreed  by  and  between  the  parties 
hereto  that  in  case  the  owners  of  the  radio  station  here¬ 
inabove  mentioned  at  any  time  during  the  life  of  the  con¬ 
cession  should  sell  all  or  any  part  of  the  Station,  that  the 
rights  of  the  Second  Party  shall  be  fully  recognized  and 
protected  by  the  First  Parties,  and  the  sale  of  said  sta- 
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EXHIBIT  NO.  18 

THE  STATE  OF  TEXAS 
COUNTY  OF  YAL  VERDE 

THIS  AGREEMENT  entered  into  by  and  between 
Arturo  C.  Gonzalez  and  Ramon  D.  Bosquez,  hereinafter 
referred  to  as  Parties  of  the  First  Part,  and  residents  of 
Yal  Yerde  County,  Texas;  and  Reverend  J.  Harold 
Smith,  a  resident  of  Knoxville,  Tenn.,  and  hereinafter  re¬ 
ferred  to  as  the  Party  of  the  Second  Part,  'WITNESSETH : 

1.  The  first  Parties  hereby  represent  that  they  have  at 
their  disposal  the  sum  of  THIRTY  THOUSAND  ($30,- 
000.00)  DOLLARS  for  the  purpose  of  buying  radio  equip¬ 
ment  and  constructing  a  radio  station  at  Villa  Acuna, 
Coalutila.  Republic  of  Mexico.  That  they  are  in  the  process 
of  obtaining  a  concession  to  operate  a  50,000  watt  radio 
station  to  be  operated  at  Villa  Acuna,  Mexico,  on  a  fre¬ 
quency  of  730  kilocycles,  with  a  directional  antenna  toward 
the  United  States. 

2.  The  parties  of  the  First  Part  for  and  in  considera¬ 
tion  of  the  sum  of  $50,000.00  Dollars  to  be  loaned  by  the 
Second  Party  to  said  First  Parties;  the  sum  of  $35,0*00.00 
to  be  advanced  as  soon  as  a  satisfactory  agreement  is 
drawn  by  and  between  the  parties  hereto,  and  the  addi¬ 
tional  sum  of  $15,000.00  to  be  advanced  by  him,  the  Second 
ParU\  on  or  before  the  1st  day  of  August,  194G,  hereby 
agree  to  make  available  as  soon  as  the  radio  station  here¬ 
inbefore  referred  to  is  constructed  and  ready  for  opera¬ 
tion,  a  half  hour's  time  to  said  Second  Party,  and  the 
time  to  be  made  available  is  hereby  agreed  between  the 
parties  hereto  to  be  between  8:00  and  8:30  Monday  through 
Sundav  nidits,  and  which  time  will  be  available  to  said 
Second  Party  for  the  life  of  the  concession  of  said  radio 
statibn.  The  Party  of  the  Second  part  shall  have  the  privi¬ 
lege  of  changing  the  hour  of  said  broadcast,  provided  the 
time  is  available  when  any  change  in  time  is  desired  to  be 


215  A 


•  •  •  • 


EXHIBIT  NO.  25 

1835  Charter  of  Incorporation 


Be  It  Known,  That  We,  J.  Harold  Smith,  D.  J.  Cimino, 
Mvrtice  Rhodes  Smith,  Marv  E.  Coleman  and  Maude  E. 
Brown,  are  hereby  constituted  a  body  politic  and  corpo¬ 
rate,  bv  the  name  of  and  stvle  of  Southern  Bible  Institute 
for  the  purpose  of  giving  bible  instruction  by  gospel  preach¬ 
ing,  publishing  of  Carolina  Watchman  monthly  and  circu¬ 
lation  of  religious  literature,  to  conduct  radio  ministry, 
known  as  Radio  Bible  Hour,  to  hold  Evangelistic  meetings 
and  related  religious  activities  in  support  of  public  worship. 

The  general  powers  of  said  corporation  shall  be:  (1)  To 
sue  and  be  sued  by  the  corporate  name.  (2)  To  have  and 
use  a  common  seal,  which  it  may  alter  at  pleasure:  if  no 
common  seal,  then  the  signature  of  the  name  of  the  corpo¬ 
ration,  by  any  duly  authorized  officer,  shall  be  legal  and 
binding.  (3)  Any  corporation  chartered  under  the  laws 
of  Tennessee  for  religious,  charitable,  educational,  mis¬ 
sionary,  or  other  eleemosynary  purposes,  and  not  for 
profit,  shall  have  the  power  to  receive  property,  real, 
personal  or  mixed,  by  purchase,  gift,  devise,  or  bequest, 
sell  the  same  and  apply  the  proceeds  toward  the  promotion 
of  the  objects  for  which  it  is  created,  or  hold  any  such 
property  and  apply  the  income  and  profits  towards  such 
objects.  (4)  Any  corporation  heretofore  chartered  for  any 
of  the  foregoing  purposes,  desiring  to  avail  itself  of  these 
powers,  shall  submit  the  question  to  its  directors  or  trustees 
at  any  regular  meeting,  or  special  meeting,  called  for  the 
purpose,  or  to  any  regular  or  special  meeting  of  its  execu¬ 
tive  committee,  and  if  a  majority  of  said  directors,  trustees, 
or  executive  committee  vote  in  favor  of  applying  for  the 
amendment,  it  may  then  proceed  in  usual  course  to  file  an 
amendment  to  its  charter.  (5)  To  establish  by-laws,  and 
make  all  rules  and  regulations  not  inconsistent  with  the 
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laws  and  constitution,  deemed  expedient  for  the  manage¬ 
ment  of  corporate  affairs.  (6)  To  appoint  such  subordinate 
officers  and  agents,  in  addition  to  a  president  and  secretary, 
or  treasurer,  as  tiie  business  of  the  corporation  may  re¬ 
quire.  (7)  To  designate  the  name  of  the  office,  and  fix  the 
compensation  of  the  officer.  (8)  To  borrow  money  to  be 
used  in  payment  of  property  bought  by  it,  and  for  erecting 
buildings,  making  improvements,  and  for  other  purposes 
germane  to  the  objects  of  its  creation,  and  secure  the  repay¬ 
ment  of  the  money  thus  borrowed  by  mortgage,  pledge,  or 
deed  of  trust,  upon  such  property,  real,  personal,  or  mixed, 
as  mar  lie  owned  bv  it:  and  it  mav,  in  like  manner,  secure 
by  mortgage,  pledge,  or  deed  of  trust,  any  existing  indebt¬ 
edness  which  it  may  have  lawfully  contracted. 

The  said  five  or  more  corporators  shall,  within  a  con¬ 
venient  time  after  the  registration  of  this  charter,  elect 
from  their  number  a  president,  secretary,  and  treasurer, 
or  the  last  two  officers  may  be  combined  into  one,  said 
officers  and  the  other  corporators  to  constitute  the 
1836  first  board  of  directors.  Any  corporation  not  for 
profit  may  increase  its  directors  or  trustees  to  a 
number  not  more  than  one  hundred,  by  due  and  proper 
amendment  to.  its  by-laws,  unless  otherwise  specifically 
provided.  In  all  elections  each  member  to  be  entitled  to 
one  vote,  either  in  person  or  by  proxy,  and  the  result  to 
be  determined  by  a  majority  of  the  votes  cast.  Due  notice 
of  anv  election  must  be  given  bv  advertisement  in  a  news- 
paper,  personal  notice  to  the  members,  or  a  day  stated  on 
the  minutes  of  the  board  one  month  preceding  the  election. 
The  term  of  officers  may  be  fixed  by  the  by-laws,  the  said 
term  not,  however,  to  exceed  three  years.  All  officers  hold 
office  until  their  successors  are  duly  elected  and  qualified. 

The  general  welfare  of  society,  not  individual  profit,  is 
the  object  for  which  this  charter  is  granted,  and  the  mem¬ 
bers  are  not  stockholders  in  the  legal  sense  of  the  term, 
and  no  dividends  or  profits  shall  be  divided  among  the 
members. 
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The  board  of  directors  shall  keep  a  record  of  all  their 
proceedings,  which  shall  be  at  all  times  subject  to  the 
inspection  of  any  member.  The  corporation  may  establish 
branches  in  anv  other  countv  in  the  state. 

The  members  may,  at  any  time,  voluntarily  dissolve  the 
corporation,  by  a  conveyance  of  its  assets  and  property 
to  any  other  corporation  holding  a  charter  from  the  state 
for  purposes  not  of  individual  profit,  first  providing  for 
corporate  debts.  A  violation  of  any  of  the  provisions  of 
the  charter  shall  subject  the  corporation  to  dissolution  at 
the  instance  of  the  state. 

The  charter  is  subject  to  modification  and  amendment; 
and  in  case  said  modification  or  amendment  is  not  accepted, 
corporate  business  is  to  cease,  and  the  assets  and  property, 
after  payment  of  debts,  are  to  be  conveyed,  as  aforesaid, 
to  some  other  corporation  holding  a  charter  for  purposes 
not  connected  with  individual  profit.  Acquiescence  in  any 
modification,  thus  declared,  shall  be  determined  in  a  meet¬ 
ing  of  the  members  especially  called  for  that  purpose,  and 
only  those  voting  in  favor  of  the  modification  shall  there¬ 
after  compose  the  corporation. 

The  means,  assets,  income,  or  other  property  of  the  cor¬ 
poration  shall  not  be  employed,  directly  or  indirectly,  for 
any  other  purpose  whatever  than  to  accomplish  the  legiti¬ 
mate  objects  of  its  creation,  and  by  no  implication  shall  it 
engage  in  any  kind  of  trading  operation,  nor  hold  any  more 
real  estate  than  is  necessary  for  its  legitimate  purposes. 

Expulsion  shall  be  the  only  remedy  for  the  nonpayment 
of  dues  by  the  members,  and  there  shall  be  no  individual 
liability  against  the  members  for  corporate  debts,  but 
the  entire  corporate  property  shall  be  liable  for  the  claims 
of  creditors. 

We,  the  undersigned,  the  incorporators  above  mentioned, 
hereby  apply  to  the  State  of  Tennessee  for  a  charter  of 
incorporation  for  the  purposes  declared  in  the  foregoing 
instrument. 
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Witness  our  hands  this,  the  2Sth  day  of  December,  1945. 

/s/  J.  Harold  Smith 
/s/  D.  J.  Cimino 
/s/  Myrtice  Rhodes  Smith 
/s/  Mary  E.  Coleman 
/s/  Maude  E.  Brown 
SUBSCRIBING  WITNESS: 


•  •  •  • 


EXHIBIT  NO.  26 

1S3S  Agreement 

THIS  AGREEMENT,  made  and  entered  into  this 
6th  day  of  June,  1947,  by  and  between  J.  HAROLD  SMITH, 
a  citizen  and  resident  of  Knoxville.  Knox  County,  Tennes¬ 
see,  hereinafter  referred  to  as  Party  of  the  First  Part,  and 
SOUTHERN  BIBLE  INSTITUTE,  a  corporation  organ¬ 
ized  and  existing  under  the  laws  of  the  State  of  Tennessee, 
and  having  its  principal  office  in  Knoxville,  Knox  County, 
Tennessee,  hereinafter  referred  to  as  Party  of  the  Second 
Part. 

WITNESSETH,  that,  whereas.  Party  of  the  First  Part 
lias  paid  the  sum  of  Eighty-five  Thousand  Dollars  ($S5,000) 
to  Cia.  Radiodifusora  De  Coahuila,  S.  A.,  a  corporation 
organized  and  existing  under  the  laws  of  Mexico,  in  con¬ 
sideration  for  the  sale  to  Party  of  the  First  Part  of  radio 
broadcasting  time  and  other  rights  and  privileges  as  set 
forth  in  a  contract  between  Party  of  the  First  Part  and 
said  corporation  executed  on  the  20th  day  of  February, 
1947.  a  copy  of  which  contract  is  attached  hereto  and  made 
a  part  hereof  as  fully  as  if  copied  verbatim  herein,  and 

WHEREAS,  the  parties  hereto  agree  that  the  rights 
of  Party  of  the  First  Part  under  said  contract  have  here¬ 
tofore  been,  and  will  henceforth  be,  to  the  extent  herein¬ 
after  provided,  exercised  solely  for  the  use  and  benefit 
of  Party  of  the  Second  Part,  and 
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1539  WHEREAS,  the  said  sum  of  Eighty-five  Thousand 
Dollars  ($S5,000),  paid  to  said  corporation  by  Party 

of  the  First  Part,  was  obtained  bv  Partv  of  the  First  Part 
in  his  individual  capacity  by  his  executing  to  various 
individuals  and  the  Party  of  the  Second  Part  his  personal 
notes  totaling  said  amount,  and  of  which  notes  Seventy-five 
Thousand  Seven  Hundred  Dollars  ($75,700)  is  now  out¬ 
standing  and  unpaid,  and 

WHEREAS,  the  Party  of  the  Second  Part  desires  to 

become  the  sole  obligor  of  all  of  said  notes,  with  the 

exception  of  two  of  said  notes  which  are  payable  to  Party 

of  the  Second  Part  and  which  notes  Party  of  the  Second 

Part  desires  to  cancel,  in  consideration  of  the  execution 

bv  Partv  of  the  First  Part  to  Partv  of  the  Second  Part 
»  •  • 

of  an  assignment  of  said  contract,  said  assignment  being 
limited,  however,  as  hereinafter  provided; 

NOW,  THEREFORE,  for  and  in  consideration  of  their 
mutual  covenants  herein  contained,  the  parties  hereto  do 
contract  and  agree  as  follows: 

I. 

Party  of  the  First  Part  hereby  sells,  transfers,  assigns, 
and  sets  over  to  Party  of  the  Second  Part  all  right,  title 
and  interest  in  and  to  said  contract  hereto  attached  and 
made  a  part  hereof,  subject  however  to  the  following 
conditions  and  reservations: 

1540  A. 

From  the  income  received  by,  or  made  available 
to,  Party  of  the  Second  Part  from  or  by  reason  of  the 
use  or  utilization  by  it,  or  others  on  its  behalf,  of  the 
radio  time  specified  in  said  contract,  Party  of  the  Second 
Part,  as  rapidly  as  shall  be  consistent  with  the  non-impair¬ 
ment  of  its  other  duly  authorized  activities,  shall  pay  in 
full  the  amount  or  amounts  now  unpaid  on  those  promissory 
notes,  the  obligation  of  paying  which  the  Party  of  the 
Second  Part  herein  assumes.  Said  payments  shall  be  made 


by  Party  of  the  Second  Part  notwithstanding  that  payment 
when  made  may  not  by  the  terms  of  said  notes  be  due. 

B. 

This  assignment  shall  continue  in  effect  for  a  period  of 
ten  (10)  years  from  the  date  of  the  execution  hereof; 
provided,  however,  should  all  of  the  said  notes  payable 
to  persons  other  than  Party  of  the  Second  Part  be  paid 
in  full,  as  provided  in  sub-section  A  above,  prior  to  the 
expiration  of  said  ten  (10)  year  period,  then  and  in  that 
event  this  assignment  shall  terminate  as  of  the  date  when 
said  notes  are  so  paid. 

C. 

On  termination  of  this  assignment  as  provided  in  sub¬ 
section  B  above,  the  Party  of  the  First  Part,  or,  should 
he  then  be  deceased,  his  heirs  or  legal  representa- 
1S41  tive,  shall  receive  all  right,  title  and  interest  which 
Party  of  the  First  Part  enjoyed  in  said  contract 
prior  to  this  assignment,  as  fully  as  if  this  assignment 
had  never  been  executed,  and  Party  of  the  Second  Part 
shall  thereafter  have  no  right,  title,  or  interest  therein 
whatsoever. 


D. 

In  the  event  of  any  sale  of,  or  payment  of  insurance 
claim  on,  the  radio  properties  as  provided  in  said  contract, 
or  in  the  event  of  the  occurrence  of  anv  other  eontingencv 
as  provided  in  said  contract  whereby  Party  of  the  First 
Part,  or  his  heirs  or  personal  representative,  is  entitled 
to  receive  a  sum  of  money  or  otherwise  to  participate  in 
the  proceeds  obtained  from  the  occurrence  of  any  of  said 
contingencies,  Party  of  the  Second  Part  shall  be  entitled 
hereunder  to  receive  said  sum  of  money  or  to  participate 
in  said  proceeds  in  the  place  of  Party  of  the  First  Part, 
but  only  to  the  extent  of  the  total  amount  then  due  on  said 
notes  payable  to  persons  other  than  Party  of  the  Second 
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Part.  Any  sum  of  money  or  portion  of  proceeds  payable 
to  Party  of  the  First  under  said  contract  as  aforesaid, 
and  in  excess  of  the  sum  receivable  by  the  Party  of  the 
Second  Part  as  just  provided,  shall  be  payable  directly  to 
Party  of  the  First  Part,  or  his  heirs  or  personal  rep¬ 
resentative,  the  same  as  if  this  assignment  had  not  been 
executed. 

1542  E. 

Party  of  the  Second  Part  shall  have  no  right  or 
privilege  under  this  assignment  to  exercise  any  power 
of  election  vested  in  Party  of  the  First  Part,  his  heirs 
or  personal  representative,  under  said  contract,  and  the 
said  power  of  election  is  specifically  excepted  from  this 
assignment  and  reserved  to  Party  of  the  First  Part. 

F. 

Party  of  the  Second  Part  shall  under  no  circumstances 
assign  or  otherwise  transfer  its  right,  title,  and  interest, 
or  any  part  thereof,  hereunder  obtained,  in  said  contract, 
except  to  the  extent  which  may  be  required  by  law  in  the 
event  of  the  dissolution  of  Party  of  the  Second  Part  prior 
to  the  expiration  of  this  assignment. 

II. 

A. 

Party  of  the  Second  Part  agrees  to  become,  as  of  the 
date  of  the  execution  hereof,  the  sole  obligor  of  the  notes 
hereinafter  described  and  listed,  and,  through  its  duly 
authorized  officers,  to  execute  said  notes  immediately  upon 
the  execution  hereof: 

(1)  One  note  in  the  amount  of  $13,000.00,  dated  De¬ 
cember  IS,  1945,  payable  to  Carrie  Bramlett,  and  due  De¬ 
cember  IS,  1950,  with  interest  thereon  at  4  per  cent. 

1543  (2)  One  note  in  the  amount  of  $30,000.00,  dated 
February  12,  1946,  payable  to  J.  D.  Scott,  and  due 

February  12,  1956,  with  interest  thereon  at  4  per  cent. 
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(3)  One  note  in  the  amount  of  $500.00,  dated  May  6, 
1946,  payable  to  Frances  Smith,  and  due  upon  demand, 
with  interest  thereon  at  4  per  cent. 

(4)  One  note  in  the  amount  of  $1,000.00,  dated  May 

26. 1946,  payable  to  Ruby  L.  Floyd,  and  due  upon  demand, 
with  interest  thereon  at  4  per  cent. 

(5)  One  note  in  the  amount  of  $1,500.00,  dated  May 

26. 1946,  payable  to  Leora  E.  Sproul,  and  due  upon  demand, 
with  interest  thereon  at  4  per  cent. 

(6)  One  note  in  the  amount  of  $11,000.00,  dated  Novem¬ 
ber  5,  1946.  payable  to  Henry  L.  Lanford,  and  due  No¬ 
vember  5,  1946,  with  interest  thereon  at  4  per  cent. 

(7)  One  note  in  the  amount  of  $14,000.00,  dated  No¬ 
vember  5,  1946.  payable  to  James  D.  Rhodes,  and  due 
November  5,  1956,  with  interest  thereon  at  4  per  cent. 

B. 

Party  of  the  Second  Part  agrees  that  effective  as  of  the 
date  of  the  execution  hereof,  the  following  two 
1844  promissory  notes  now  in  existence  and  payable  to 
Par  tv  of  the  Second  Part,  bv  Partv  of  the  First 
Part,  shall  be  considered  fully  paid  and  cancelled,  and 
the  cancellation  of  said  notes  is  hereby  declared : 

(1)  One  note  in  the  amount  of  $3,200.00  dated  July  9, 
1946.  due  July  9,  1956,  with  interest  thereon  at  4  per  cent. 

(2)  One  note  in  the  amount  of  $1,500.00  dated  August 
15,  1946,  due  August  15,  1956,  with  interest  thereon  at  4 
per  cent. 

C. 

It  is  understood  and  agreed  by  the  parties  hereto  that 
Party  of  the  Second  Part  from  and  after  the  execution  of 
this  agreement  shall  be  and  remain  the  sole  obligor  of  the 
promissory  notes  listed  in  sub-section  A  of  Section  II  above 
until  all  of  said  notes  are  paid,  notwithstanding  the  fact 
that  the  payment  of  said  notes  may  not  be  completed  prior 
to  the  expiration  of  the  assignment  herein  made  by  Party 
of  the  First  Part. 
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IN  WITNESS  WHEREOF,  Party  of  the  First  Part 
lias  hereunto  affixed  his  signature  and  Partv  of  the  Second 
Part  has  caused  this  agreement  to  be  subscribed  bv  its 
corporate  officers  duly  authorized,  on  the  day  and  date 
first  above  written. 

/s/  J.  Harold  Smith 

(Party  of  the  First  Part) 
SOUTHERN  BIBLE  INSTITUTE 
By  /s/  D.  J.  Cimino 

Vice-President 

(Party  of  the  Second  Part) 

/s/  J.  W.  Baker 
/s/  Miss  Ruby  L.  Floyd 
Witnesses 


19S0  EXHIBIT  NO.  59 


NOTES  (Description) 


Date 

Date 

Use  of 

Payee 

Amount 

Executed 

Due 

Funds 

Paid 

Corrie  Bramlett 

$13,000 

12/18/45 

12/18/50 

XERF  Time 

No 

Corrie  Bramlett 

4,000 

12/21/45 

12/21/50 

XERF  Time 

No 

Chas.  J.  Smith 

33,000 

2/4/46 

2/4/56 

XERF  Time 

No 

J.  D.  Scott 

30,000 

2/12/46 

2/12/56 

Building 

No 

Frances  Smith 

500 

5/6/46 

Demand 

XERF  Time 

Yes 

Ruby  Floyd 

1,000 

5/6/46 

Demand 

XERF  Time 

Yes 

Leora  Sproul 

1,500 

5/6/46 

Demand 

XERF  Time 

Yes 

Dewey  Smith 

8,000 

5/28/46 

30  Days 

Pref.  Stock — 

Yes 

WIBK 

Earle  Morgan 

7,000 

5/28/46 

30  Days 

Pref.  Stock — 

Yes 

WIBK 

So.  Bible  Inst. 

3,200 

7/9/46 

XERF  Time 

Cancelled 

So.  Bible  Inst. 

1,500 

8/15/46 

XERF  Time 

Cancelled 

H.  L.  Lanford 

11,000 

11/5/46 

11/5/56 

XERF  Loan 

Yes 

J.  D.  Rhodes 

14,000 

11/5/46 

11/5/56 

10,000 

XERF  Time 

4,000- 

XERF-Loan 

No 

Myrtice  R.  Smith 

1,660 

Com.  Stock — 

WIBK 

No 

J.  A.  Roper 

15,000 

2/17/47 

8/17/47 

XERF  Time 

Yes 

Total 

144,360 

224  A 


J.  H.  Smith  and  So.  Bible  Institute  Account 

J.  II.  Smith  obtained  following  funds  personally  through 
sources  indicated  to  purchase  items  transferred  to  Insti¬ 
tute: 

$  30,000  —  note  to  Scott  for  building 
823lcashS}Purchase  of  XEKF  Tilne 


Total  $115,000 

Institute  assumed  following  liabilities  to  or  for  J.  H. 
Smith  on  transfer  of  building  and  XERF  Time: 

35,000  —  notes  of  Institute  executed  to  J.  H. 
Smith 

75,700  —  notes  assumed  bv  Inst. 
(Re-executed) 


Total  110,700 

Institute  thus  gained  following  sum  on  transfer: 
115,000  Cost  J.  H.  Smith 
— 110,700  Assumed  by  Institute 


$  4,300 


EXHIBIT  NO.  60 
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September  18,  1947 


Financial  Statement  of  Mr.  and  Mrs.  J.  Harold  Smith 

As  of 

July  1, 1946 
Assets 

Real  Estate 
In  name  of  Mr.  Smith: 

Camp  Pisgah,  Henderson  Coun¬ 
ty,  N.  C .  $16,000.00 
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In  name  of  Mrs.  Smith: 

House  and  Lot — 2439  E.  Mag¬ 
nolia,  Knoxville,  Tenn .  12,000.00 

House  and  Lot — 1722  Forest 


Ave.,  Knoxville,  Tenn .  4,000.00 

House  and  Lot  —  Henderson 

County,  X.  C .  16,500.00 

Vacant  Lot — Greenville,  S.  C .  3,000.00 


Total  Real  Estate .  51,500.00 

Cash 

In  name  of  Mr.  or  Mrs.  Smith: 

U.  S.  War  Bonds  (cash  value)..  1,500.00 
In  name  of  Mrs.  Smith: 

Cash  (Hamilton  Xat.  Bank, 

Knoxville,  Tennessee)  .  5,000.00 

U.  S.  War  Bonds  (cash  value)  4,593.75 


Total  Cash . .  11,093.75 


•TOTAL  ASSETS  .  $62,593.75 


1982  *  The  financial  statement  of  Mr.  and  Mrs.  Smith  which 

was  submitted,  along  with  FCC  Form  No.  301,  to  the  Federal 
Communications  Commission  on  or  about  July  1,  1946,  valued  real 
estate  at  $50,000  and  listed  cash  at  $10,000.  Both  were  stated  as 
lump  sums.  As  has  been  shown  on  the  above  detailed  statement, 
those  lump  sums  were  slightly  less  than  the  conservative  values  of 
the  assets. 

There  were  not  listed  as  assets  on  the  statement  submitted  on 
July  1,  1946,  nor  are  there  listed  as  assets  hereon,  the  50  shares 
of  common  stock  which  each  of  these  persons  held  (and  still  hold) 
in  the  Independent  Broadcasting  Company.  The  shares  have  a 
par  value  of  $100  each  and  were  purchased  and  fully  paid  for  at 
par  prior  to  July  1,  1946. 


226  A 


**  Liabilities 
None 

19S1  /s/  J.  Harold  Smith 

/$/  Myrtice  Rhodes  Smith 

*  *  *  * 
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Before  the 


FCC  49-1131 
3S705 


FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 

In  re  Applications  of 

INDEPENDENT  BROADCASTING  CO.,  INC.  (WIBK) 

Knoxville,  Tennessee 
For  FM  Construction  Permit 
For  AM  Broadcast  License 
DOCKET  NO.  8489 
FILE  NO.  BPII-1146 
DOCKET  NO.  8490 
I  FILE  NO.  BL-2550 


Appearances 

Frank  StoIIenwerck  and  J.  TU.  Baker  on  behalf  of  Inde¬ 
pendent  Broadcasting  Company,  Inc.,  and  Walter  R.  Poic- 
ell ,  Jr .,  on  behalf  of  the  Commission. 


**  No  items  were  listed  as  liabilities  on  the  statement  submitted 
to  the  Federal  Communications  Commission  on  July  1.  1946.  Tech¬ 
nically  speaking,  certain  notes  executed  by  Mr.  Smith  prior  to  July 
1,  1946,  and  the  details  of  which  notes  and  the  circumstances  of 
their  execution  have  been  furnished  fully  to  representatives  of  the 
Federal  Communications  Commission,  may  have  constituted  balance- 
sheet  liabilities.  Because  of  the  nature  of  the  notes  and  the  use 
made  of  the  proceeds  obtained  from  their  execution,  however,  the 
notes  have  never  been  considered  as  items  impairing  nor  capable  of 
impairing  the  financial  status,  as  shown  hereon,  of  either  Mr.  or 
Mrs.  Smith  and  hence  were  not  on  July  1,  1946,  as  they  are  not  at 
this  time,  listed  as  items  of  liability. 
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DECISION * 

BY  THE  COMMISSION :  Commissioners  Coy,  Chair¬ 
man;  Jones  and  Sterling  not  participating. 

Prd i m i na ry  State m en t 

1.  On  July  3,  1946,  Independent  Broadcasting  Company 
(hereinafter  referred  to  as  “Independent”)  filed  an  ap¬ 
plication  for  construction  permit  for  a  new  standard  broad¬ 
cast  station  to  operate  on  the  frequency  of  S00  kc,  with 
1  kw  power,  daytime  only,  at  Knoxville,  Tennessee  (BP- 
5000).  This  application  was  granted  on  October  10,  1946, 
and  on  July  11,  1947,  the  station,  having  adopted  the  call 
letters  IVTBK,  commenced  operation  on  program  tests.  It 
has  continued  so  to  operate,  under  periodic  authorizations 
of  the  Commission,  to  the  present  time.  On  July  S,  1947, 
Independent  filed  its  application  for  a  license  to  cover 
such  construction  permit  (BL-2550).  On  December  16, 

1946,  a  little  more  than  two  months  after  the  grant  of  the 
construction  permit  for  the  standard  broadcast,  station, 
Independent  filed  an  application  for  a  frequency  modulation 
station,  also  to  be  located  in  Knoxville  (BPH-1146). 

2.  Subsequent  to  the  grant  of  the  construction  permit 
and  prior  to  the  filing  of  the  application  for  license  to  cover 
such  permit,  information  came  to  the  attention  of  the 
Commission  indicating  that  Independent,  or  its  officers  and 
stockholders,  may  have  engaged  in  misrepresentations  and 
concealments  in  various  applications,  amendments,  and 
reports  filed  with  the  Commission.  An  investigation  was 
made  bv  the  Commission  and  on  the  basis  of  information 
so  developed,  the  Commission,  by  order  dated  August  14, 

1947,  set  for  hearing,  in  a  consolidated  proceeding,  the 
application  for  license  to  cover  the  construction  permit 

for  the  standard  broadcast  station  and  the  applica- 
2440  tion  for  the  construction  permit  for  the  frequency 
modulation  station.1  The  hearing  was  held  before 

*[The  Initial  Decision,  which  appears  at  pages  2174  thru  2201 
of  the  Record,  is  substantially  identical  with  this  Decision  and  is 
not  printed  in  the  Joint  Appendix] 

1  The  hearing  issues  set  forth  in  such  order  are  as  follows : 

1.  To  determine  the  legal,  financial,  and  other  qualifications  of 
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Commissioner  C.  J.  Durr  in  "Washington,  D.  C.,  from 
October  20  through  October  24,  1947,  and  in  Knoxville, 
Tennessee,  from  November  17,  through  November  19,  1947. 
At  the  conclusion  of  the  hearing,  the  applicant  waived  its 
right  to  file  Proposed  Findings.  On  June  29,  194S,  Com¬ 
missioner  Durr  released  his  Initial  Decision  herein  con¬ 
cluding  that  the  above  applications  for  an  FM  construction 
permit  and  license  to  cover  the  AM  construction  permit 
should  be  denied.  On  August  13.  1948,  Independent  filed 
exceptions,  and  oral  argument  was  held  thereon  December 
G,  1948.  Rulings  of  the  Commission  on  these  exceptions 
are  attached  as  Appendix  I. 


the  applicant,  its  officers,  directors,  and  stockholders  to  construct 
and  operate  the  proposed  AM  and  FM  broadcast  stations. 

2.  To  determine  whether  the  statements  and  representations 
made  in  the  various  applications,  documents,  and  reports  filed  with 
the  Commission  on  behalf  of  the  applicant  by  its  officers,  directors, 
and  agents  have  fully  and  accurately  reflected  the  facts  concerning 
the  ownership,  operation,  control,  and  financing  of  the  proposed 
AM  and  FM  broadcast  stations. 

3.  To  determine  whether  all  contracts,  obligations,  undertakings, 
and  agreements  which  have  been  entered  into  by  the  applicant  or 
by  its  officers,  directors,  and  stockholders,  with  respect  to  the 
ownership,  operation,  financing  and  control  of  the  applicant  corpo¬ 
ration.  have  been  reported  to  the  Commission  as  required  by  its 
Rules  and  Regulations. 

4.  To  determine  whether  the  construction  permit  granted  to  the 
applicant  corporation,  or  the  rights  and  responsibilities  incident 
thereto,  have  been  transferred,  assigned,  or  disposed  of,  directly 
or  indirectly,  without  the  consent  of  the  Commission,  under  the 
provisions  of  the  Communications  Act  of  1934,  as  amended,  par¬ 
ticularly  Section  310(b)  thereof. 

5.  To  determine  whether  the  applicant,  its  officers,  directors,  or 
stockholders,  in  applications  filed  with  the  Commission,  have  mis¬ 
represented  or  failed  to  make  full  disclosure  of  the  business,  finan¬ 
cial.  or  other  interests  of  the  said  officers,  directors  and  stockholders, 
particularly  with  regard  to  the  interest  of  J.  Harold  Smith  in 
Station  XERF,  Villa  Acuna,  Mexico,  or  any  other  foreign  broadcast 
station. 

6.  To  determine  the  type  and  character  of  program  services 
proposed  to  be  rendered  and  whether  they  would  meet  the  require¬ 
ments  of  the  populations  and  areas  proposed  to  be  served. 


229  A 


2441  Findings  of  Fact 

Corporate  Structure  and  Stock  Ownership 

3.  Independent  was  incorporated  under  the  laws  of 
Tennessee  on  June  5,  1946.  Its  authorized  capital  stock  is 
as  follows: 

Common  stock  200  shares,  par  value  $100 


per  share  .  $20,000 

Preferred  stock  1500  shares,2  par  value 

$10  per  share  .  15,000 


Total  .  $35,000 


The  preferred  stock  has  no  voting  rights;  the  common 
stock  carries  one  vote  per  share.  The  original  application 
for  construction  permit  showed  the  following  shares  to  be 
issued  and  outstanding: 

Common  stock: 

J.  Harold  Smith,  President 

and  Director . 

Marvin  I.  Thompson,  Yice- 
Pres.  and  Director  .... 

Myrtice  Rhodes  Smith, 

Secretary  and 
Treasurer  . 


Total 

Preferred  stock: 

None 

The  application  stated  that  the  preferred  stock  was  to 
be  sold  in  the  “open  market”.  A  letter  from  Thompson 
to  the  Commission  dated  June  29,  1946,  concerning  Inde- 


2  The  charter  originally  provided  for  15,000  shares  of  preferred 
stock  with  a  par  value  of  $1.00  per  share.  By  amendment  to  the 
charter  approved  November  25,  1946,  the  par  value  per  share  was 
increased  to  $10  and  the  number  of  authorized  shares  reduced  to 
1500. 


50  shares  33-1/3% 
50  shares  33-1/3% 

50  shares  33-1/3% 
150  shares  100% 
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pendent's  financial  standing,  which  was  attached  to  and 
made  a  part  of  the  application,  lists  an  item  of  $5,000  for 
“capital  stock  pledged  to  be  sold.”  The  application  also 
contains  as  an  exhibit  a  letter  from  Thompson  to  Inde¬ 
pendent  dated  June  29,  1946,  in  which  Thompson  requested 
permission  to  purchase  ‘‘the  remaining  five  thousand  dol¬ 
lars  of  Capital  Stock  your  organization  has  outstanding 
of  this  date"  and  stated  that  the  letter  might  be  considered 
“as  an  official  application  and  binding  on  my  part.”  Again, 
in  answer  to  an  inquiry  contained  in  the  application  as 
to  the  funds,  property,  etc.,  to  be  furnished  to  the  applicant, 
the  application  states  that  “Marvin  I.  Thompson  will 
furbish  $3,000  cash  when  he  is  discharged  to  purchase 
capital  stock  (he  is  in  military  at  present  and  plans  to 
secure  loan  guaranteed  under  GI  loan  privileges  afforded 

veterans)." 

2442  4.  The  onlv  conclusion  reasonablv  to  be  drawn 

*  * 

from  the  statements  contained  in  the  application  is 
that  Thompson  had  actually  subscribed  for  the  50  shares 
of  unissued  common  stock  and  had  pledged  himself 
to  contribute  $5,000  additional  capital  founds  in  payment 
for  this  stock:  and  that  when  all  stock  had  been  issued 
50 <"r  of  the  voting  stock  of  the  corporation  would  be  vested 
in  Thompson  and  the  remaining  50 7r  divided  between  J. 
Harold  Smith  and  Mvrtiee  Rhodes  Smith,  his  wife.  This 
conclusion  is  confirmed  by  an  “interim  ownership  report” 
filed  with  the  Commission  on  June  13,  1947,  subsequent  to 
an  interview  by  an  investigator  of  the  Commission  with 
officers  of  Independent,  which  lists  Thompson  as  the  “pur¬ 
chaser"  of  “$10,000  of  common  stock,  consideration  paid 
or  pledged  on  organization.” 

5.  It  was  disclosed  at  the  hearing  that  Thompson  did 
not  in  fact  purchase  the  remaining  50  shares  of  common 
stock,  but  that  on  December  13,  1946,  six  months  prior  to 
the  filing  of  the  interim  ownership  report  above  referred 
to,  this  50  shares  had  been  divided  three  ways  between 
Thompson,  J.  Harold  Smith,  and  Myrtice  Rhodes  Smith, 
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each  purchasing  16-2/3  shares.  The  funds  used  by  Thomp¬ 
son  to  purchase  his  16-2/3  shares  were  not  obtained  through 
a  “GI  loan’*  but  were  borrowed  by  Thompson  from  Mvrtice 
Rhodes  Smith. 

6.  The  statement  contained  in  the  application  that  the 
preferred  stock  was  to  be  sold  in  the  ‘‘open  market”  is 
also  erroneous.  It  was  likewise  disclosed  at  the  hearing 
that  J.  Harold  Smith  had  purchased  all  the  preferred 
stock  on  December  13,  1946.  Smith  testified  that  this  stock 
was  purchased  by  him  with  funds  borrowed  for  that  pur¬ 
pose  from  two  brothers-in-law,  $8,000  having  been  obtained 
from  Dewey  B.  Smith  and  evidenced  by  a  promissory  note 
from  J.  Harold  Smith  to  Mr.  and  Mrs.  Dewey  B.  Smith 
dated  May  28.  1946,  and  $7,000  from  J.  Earle  Morgan, 
evidenced  by  a  promissory  note  from  J.  Harold  Smith  to 
Mr.  and  Mrs.  J.  Earle  Morgan,  likewise  dated  May  28, 
1946.  In  other  words,  on  the  basis  of  J.  Harold  Smith’s 
own  testimony,  the  funds  for  the  purchase  of  the  preferred 
stock  had  been  borrowed  by  him  more  than  a  month  prior 
to  the  filing  of  the  application  in  which  it  was  stated  that 
the  preferred  stock  was  to  be  sold  in  the  “open  market”. 
Later,  in  explanation  of  this  discrepancy,  Smith  stated  that 
he  had  borrowed  the  $15,000  merely  in  order  that  “I  could 
be  assured  that  we  would  get  on  the  air  with  the  station.” 
He  further  testified  “we  fully  intended  to  sell  the  stock  on 
the  open  market  and  after  discussing  it  we  felt  that  it 
would  be  better  to  issue  the  two  notes  .  .  .  and  secure  the 
stock  ourselves.” 

7.  At  no  time  prior  to  the  hearing  did  the  applicant 
inform  the  Commission  of  the  change  in  plans  for  the 
issuance  of  stock  effecting  a  change  in  the  plan  of  financing 
and  ownership  of  applicant  which  took  place  on  December 
13, 1946,  nor  of  the  subsequent  issuance  of  stock  in  accord¬ 
ance  with  the  plan  of  distribution  adopted  on  that  date. 
Tlie  distribution  of  this  stock  was  made  without  the  ap¬ 
proval  of  the  Commission  as  provided  for  in  the  minute 
of  the  meeting  adopting  the  plan.  On  three  occasions  after 
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December  13,  1946,  the  applicant  filed  applications  for 
modifications  of  construction  permits,  all  of  which  required 
applicant  to  reveal  any  changes  in  its  plan  of  financing; 
however,  the  applicant  informed  the  Commission  as  to 
these  matters  “On  file,  no  change”.  The  explanation 
offered  for  this  failure  to  reveal  information  required  was 
that  it  was  thought  that  the  modifications  applied  to  only 
one  specific  change  such  as  a  transmitter  and  did  not 
require  a  full  disclosure. 

2443  8.  At  the  present  time  the  stock  ownership  of 

Independent  is  as  follows: 

Common  Stock 
J.  Harold  Smith,  President 

and  Director .  66-2/3  shares  33-1/3% 

Marvin  T.  Thompson,  Vice- 
President  and  Director  ....  66-2/3  shares  33-1/3% 

Mvrtice  "Rhodes  Smith,  Sec¬ 
retary-Treasurer  and  Dir.  66-2/3  shares  33-1/3% 

Total  .  200  shares  100% 

Preferred  Stock 

J.  Harold  Smith  .  1500  shares  100% 

Background  and  Activities  of  J.  Harold  Smith 

9.  In  addition  to  the  stock  transactions  above  men¬ 
tioned,  there  are  a  number  of  omissions  and  discrepancies 
in  the  applications  which  will  be  discussed  later.  However, 
it  might  be  helpful  to  a  discussion  of  these  discrepancies 
and  omissions  if  we  first  set  forth  a  general  description 
of  the  Reverend  Smith,  the  dominant  stockholder  of  the 
applicant,  and  his  various  activities. 

10.  J.  Harold  Smith,  by  his  own  characterization,  is 
an  “evangelist”.  He  was  born  in  Woodruff,  South  Caro¬ 
lina.  June  14,  1910,  where  he  attended  grammar  school 
and  high  school.  After  graduation  from  high  school,  he 
attended  Furman  University,  in  Greenville,  South  Caro- 
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lina,  where  he  received  the  degree  of  Bachelor  of  Science 
in  1931.  Subsequent  to  graduation  from  that  university, 
he  was  employed  for  awhile  as  a  millhand  in  the  Poinsettia 
Mills  of  Greenville,  South  Carolina,  where  his  father  was 
also  employed.  He  also  engaged,  for  a  short  period,  in 
selling  fire  insurance. 

11.  Smith  said  that  he  had  felt  the  “urge  to  preach” 
as  early  as  his  fourteenth  year,  but  it  was  not  until  Sep¬ 
tember  4,  1932,  that  he  was  converted  or,  as  he  stated, 
“born  again”.  Shortly  after  his  conversion,  he  received 
his  license  as  a  Baptist  minister  from  the  Poinsettia  Bap¬ 
tist  Church  of  Greenville.  "While  not  a  graduate  of  a  Bible 
school  or  theological  seminary,  he  studied  theology  for 
three  years  under  the  tutelage  of  a  minister  of  the  Baptist 
Church.  This  minister  is  reputed,  according  to  Smith,  to 
be  “the  onlv  man  .  .  .  who  could  re-write  the  Bible  word 

for  word  if  it  was  destroved."  Tn  1933  he  married  Mvrtiee 

*  • 

Rhodes  Smith,  who  has  participated  in  his  work  ever 
since. 

12.  Tn  December.  1936,  Smith  established  what  came  to 
be  known  as  the  “Radio  Bible  Hour”  and  began  his  career 
as  a  radio  evangelist  over  station  WFBC,  Greenville,  South 
Carolina.  His  program  was  supported  by  free-will  offerings 
of  liis  listeners.  Tn  addition  to  his  radio  broadcasting. 
Smith,  in  1937,  at  the  urging  of  some  of  the  local  pastors 
in  Greenville,  undertook  the  construction  of  an  auditorium 
in  the  city  of  Greenville  known  as  the  “Gospel  Tabernacle”. 
While  the  cost  of  construction  was  less,  that  structure,  in 
Smith’s  judgment,  has  a  present  value  of  between  $57,000 

and  $60,000. 

2444  13.  Smith’s  radio  preaching  is  supplemented  by 

tent  revival  meetings  conducted  from  time  to  time 
in  various  parts  of  the  country.  According  to  his  testi¬ 
mony,  the  finances  of  such  meetings  are  handled  by  finance 
committees  made  up  of  local  citizens.  Smith  is  compen¬ 
sated  for  his  services  by  “love  offerings”,  which  are  made 
to  him  personally.  These  are  quite  substantial.  For  ex- 


234  A 


ample,  the  love  offering  at  a  meeting  conducted  in  Altoona, 
Pennsylvania,  was  approximately  $2600.  At  a  meeting 
held  in  Knoxville,  he  received  $1300:  at  Lenoir  City, 
between  $600  and  $650:  at  Sevierville,  Tennessee,  between 
$2600  and  $2700:  at  Clinton,  Tennessee,  more  than  $2,000; 
at  Loudon,  Tennessee.  $1103.  Smith  further  testified  that 
following  the  meeting  in  Sevierville,  Tennessee,  a  Mr.  and 
Mrs.  Osborne  handed  him  several  packages  containing  a 
total  of  $10,000  in  currency.  This,  however,  was  regarded 
by  Smith  as  a  ‘‘gift"  rather  than  a  “love  offering’’. 

14.  The  Radio  Bible  Hour  was  from  the  beginning  built 
arbund  Smith  ns  an  individual  and  all  business  and  financial 
commitments  were  handled  in  his  name.  To  assist,  he  has 
had  around  him  a  group  of  “co-workers,  girls  to  sing,  and 
young  men"  who  helped  in  carrying  on  the  various  ac¬ 
tivities  sponsored  by  the  Badio  Bible  Hour.  Among  these 
activities  are  the  support  of  missionaries  and  an  orphan¬ 
age,  the  publication  of  a  monthly  newspaper  known  as 
THE  CAROLINA  WATCHMAN,  and  the  broadcasting 
of  religious  programs  over  United  States  and  Mexican 
Badio  stations.  In  the  past,  regular  programs  were  broad¬ 
cast  over  United  States  radio  stations  WSPA,  Spartan¬ 
burg,  South  Carolina,  and  WXOX,  Knoxville,  Tennessee, 
as  well  as  station  WFBC.  Greenville,  South  Carolina, 
above  referred  to,  and  also  station  XEG,  Monterey,  Mex¬ 
ico.  At  present,  broadcasting  is  being  conducted  over  sta¬ 
tions  WIBK  and  XEBF,  Villa-Acuna,  Mexico. 

15.  In  1943,  Smith  became  associated  with  the  Southern 
Bible  Institute,  an  organization  which  had  its  orgin  in 
High  Point,  North  Carolina,  under  the  direction  of  a 
Reverend  Williams  and  Reverend  D.  H.  Cimino.  In  the 
fall  of  1943,  the  Institute  was  removed  to  Knoxville  and 
commenced  operations  as  a  joint  venture  of  Cimino  and 
Smith.  The  Institute  is  operated  as  a  school  “for  young 
men  and  young  women  that  cannot  financially  go  to  a  Bible 
training  school".  At  the  end  of  three  years,  a  student, 
if  successful  in  completing  prescribed  courses,  is  issued  a 
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diploma  or  certificate.  At  present,  fifty-two  students  are 
enrolled  in  night  classes  and  ‘‘in  the  neighborhood  of 
sixty-odd"  in  correspondence  courses.  Students  pay  $20 
per  term,  three  terms  per  year,  for  night  courses  and  $12 
per  course  for  correspondence  courses.  The  teaching  staff 
is  made  up  largely  of  local  pastors  and  missionaries  who 
are  paid  $1.00  per  night  for  their  services.  Smith  is 
presently  the  president  of  the  Institute  and  Cimino  the 
dean. 

1G.  On  January  2,  194G,  the  Southern  Bible  Institute 
was  incorporated  under  the  laws  of  Tennessee  as  a  non¬ 
profit  corporation  and  the  activities  of  the  Radio  Bible 
Hour  were  merged  with  the  activities  of  the  Institute.  As 
has  been  stated,  the  Radio  Bible  Hour  constituted  the 
focal  point  of  Smith's  activities  and,  in  effect,  Smith 
2445  and  the  Bible  Hour  were  one  and  the  same.  All  busi¬ 
ness  and  financial  matters  were  handled  in  his  name, 
all  bank  deposits  were  made  to  his  account.  He  not  only 
had  the  control  over  all  funds,  but  complete  power  resided 
in  him  to  add  to  or  subtract  from  the  personnel  of  his 
“  party  ”,  as  he  has  characterized  it.  Here  again  it  was 
Smith,  principally,  who  conducted  the  fund-raising  acti¬ 
vities  of  the  groups,  through  the  media  of  tent  meetings, 
radio  broadcasts,  and  appeals  through  the  columns  of 
THE  CAROLINA  WATCHMAN.  He  alone  negotiated 
the  contracts  with  radio  stations  NEC  and  XERF,  as 
well  as  with  the  United  States  stations  over  whose  facilities 
the  Bible  Hour's  programs  were  from  time  to  time  broad¬ 
cast.  Smith’s  dominant  position  in  the  various  activities 
listed  has  been  unaffected  by  the  legal  incorporation  of 
the  Institute.  The  Institute  is  governed  by  a  selfperpetu- 
ating  board  of  trustees  and  there  are  no  members  separate 
and  apart  from  the  trustees.  Smith  is  president  of  the 
Institute  and  his  wife  is  secretary  and  treasurer.  The 
remaining  trustees  are,  in  effect,  his  employees. 

17.  The  financial  affairs  of  the  Institute,  the  Radio 
Bible  Hour,  THE  CAROLINA  WATCHMAN,  and  the 
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Reverend  Smith  personally  have  been  so  intermingled  that 
it  is  impossible  to  segregate  them.  As  has  been  stated, 
all  bank  accounts  were,  prior  to  the  incorporation  of  the 
Institute,  carried  in  Smith's  name.  Although  Smith  testi¬ 
fied  that  the  account  carried  in  the  Park  National  Bank  of 
Knoxville,  Tennessee,  was  for  the  benefit  of  the  Bible  Hour 
or  the  Institute,  it  was  regularly  drawn  on  for  Smith's 
personal  obligations,  including  household  expenses,  taxes 
and  even  personal  loans.3  It  was  not  until  May  28,  1946, 
nearly  four  months  after  the  incorporation  of  the  Institute, 
that  this  account  was  transferred  to  the  name  of  the 
Institute.  Smith  also  carried  accounts  in  the  Hamilton 
National  Bank  of  Chattanooga  and  for  a  time  at  least,  in 

the  Easlev  Bank  of  Easlev,  South  Carolina.  In  addition 
•  •  < 

to  the  bank  accounts,  substantial  amounts  which  Smith 
testified  represented  his  own  money  were  kept  in  cash  in 
a  safe  deposit  box  in  Knoxville,  but  again  money  kept  in 
this  safe  deposit  box  was  from  time  to  time  taken  out  and 
used  for  activities  of  the  Institute  or  the  Bible  Hour.  The 
money  which  Smith  regarded  as  his  personal  funds  came, 
according  to  his  testimony,  from  ‘‘love  offerings1”  at 
tent  meetings,  personal  gifts,  including  donations  received 
through  the  mails  and  specifically  designated  as  gifts  to 
him  personally,  and  the  proceeds  of  the  sale  of  certain 
real  estate  which  he  owned  personally. 

2446  18.  The  operations  of  the  Radio  Bible  Hour  and 

the  Southern  Bible  Institute  were  conduced  without 
the  benefit  of  an  adequate  system  of  bookkeeping.  The 
same  is  true  of  Smith's  personal  activities.  The  only  book 
kept  was  a  “ledger”  in  which  a  secretary  made  entries  of 
certain  cash  receipts  and  disbursements  in  connection  with 
the  radio  operations.  The  receipts  entered  in  this  ledger 


3  For  example  .$4000  was  drawn  from  this  account  for  a  loan  to 
one  Sanders  to  purchase  a  radio  station  in  Spencer,  Iowa.  Smith 
loaned  a  total  of  $19,000  to  Mr.  Sanders  for  this  purpose,  the 
remaining  $15,000  having  been  borrowed  by  Smith  from  his  father 
Charles  J.  Smith. 
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consisted  for  the  most  part,  if  not  entirely,  of  contributions 
received  through  the  mails  in  response  to  the  radio  pro¬ 
grams.  Any  contributions  so  received  which  were  desig¬ 
nated  by  the  donor  as  gifts  to  Smith  personally  were  placed 
in  his  personal  box  in  a  safe  in  the  office  without  entry 
in  the  ledger.  At  the  hearing  in  Knoxville,  one  Harold 
F.  Burke,  an  accountant  associated  with  W.  A.  Timmons 
Audit  Company  of  Knoxville,  presented  a  statement  of 
receipts  and  disbursements  from  April  30,  1942,  to  June 
30, 1947,  showing  total  receipts  for  the  period  of  $370,365.75 
and  total  disbursements  for  the  period  of  $369,976.4S.  Mr. 

Burke  made  it  entirelv  clear  that  if  he  had  had  sufficient 

* 

time  he  probably  could  have  made  an  *  *  audit ”  but  that  this 
statement  was  made  up  entirely  from  statements  of  the 
Park  National  Bank  of  Knoxville,  check  stubs,  the  “ledger” 
above  referred  to,  and  information  given  him  verbally  by 
Smith  or  the  members  of  his  staff.  The  witness  had  made 
no  investigation  of  accounts  carried  in  the  Hamilton  Na¬ 
tional  Bank  at  Chattanooga  or  the  bank  in  Easley,  South 
Carolina.  Approximately  $300,000  of  the  receipts  were 
identified  through  statements  of  the  Park  National  Bank. 
The  balance  represented  cash  transactions.  An  analysis 
of  the  disbursements  as  shown  by  the  bank  statements 
showed  many  instances  in  which  checks  were  drawn  on 
the  bank  account  to  pay  Smith’s  personal  expenses.  Smith 
testified  that  he  always  made  reimbursements  for  these 
personal  payments  by  cash  funds  turned  over  to  the  sec¬ 
retary  or  deposited  in  the  bank.  However,  it  is  impossible 
to  verify  his  statement  from  the  inadequate  records  which 
were  kept  and  Mr.  Burke  so  testified. 

Omissions  and  Misstatements  in  Applications 

19.  Section  15(b)  of  the  Standard  Broadcast  Applica¬ 
tion  Form  contains  the  following  inquiry: 

“If  applicant  is  other  than  an  individual  and  any  part¬ 
ner,  officer,  member  of  the  governing  board,  director  or 
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principal  stockholder,  has  or  within  the  past  five  years  has 
had  a  substantial  interest  (25%  or  greater)  in  any  business 
or  financial  enterprise  or  any  official  relationship  to  any 
business  or  financial  enterprise,  there  is  submitted  herewith 
a  full  and  complete  disclosure  of  the  enterprise,  the  name 
and  principal  place  of  business,  the  character  of  business 
engaged  in,  and  the  nature  and  extent  of  the  interest  in  or 
relationship  to  such  business  of  each.’ 9 

The  reply  given  to  this  inquiry  by  applicant  in  his  ap¬ 
plication  filed  with  the  Commission  was,  “Has  not”  which 
we  take  to  mean  that  no  officer,  board  member  or  stock¬ 
holder  of  the  applicant  has  or  has  had  within  the  five  year 
period  any  substantial  interest  of  any  nature  in  any 
2447  business  or  financial  enterprise.  In  answer  to  a  simi¬ 
lar  inquiry  contained  in  the  Frequency  Modulation 
Broadcast  Application,  the  applicant  replied,  “The  only 
relationship  any  member  of  this  organization  (Independent 
Broadcasting  Corp.)  has  had  is  with  the  named  corporation 
and  the  relationship  has  been  fully  disclosed  as  answered 
to  other  questions  in  this  application.”  At  no  time  did  the 
applicant  or  the  Reverend  Smith  inform  the  Commission 
of  Smith’s  relationship  to  the  Southern  Bible  Institute, 
the  Radio  Bible  Hour,  or  the  Carolina  'Watchman. 

20.  A  further  serious  question  is  raised  as  to  appli¬ 
cant’s  answer  to  the  inquiries  contained  in  the  application 
forms  with  reference  to  the  interest  of  any  officer,  director, 
or  principal  stockholder  in  any  standard  or  high  frequency 
broadcast  station.  The  answer  to  this  inquiry  given  in 
both  applications  is,  “No”.  A  determination  of  the  cor¬ 
rectness  or  incorrectness  of  this  answer  requires  an  ex¬ 
amination  of  Smith's  connection  with  Station  XERF,  Villa 
Acuna,  Mexico. 

21.  The  Reverend  Smith's  connection  with  Station 
XERF  began  in  February,  1946.  In  order  that  the  broad¬ 
casts  of  the  Radio  Bible  Hour,  which  had  been  discontinued 
over  Station  'VXOX,  Knoxville,  Tennessee,  might  be  re¬ 
newed,  Smith  went  to  Del  Rio,  Texas,  and  secured  from 
Station  XEG-,  located  in  Monterey,  Mexico,  a  contract  for 
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a  weekly  30-minute  program  to  be  broadcast  on  Sunday 
evenings.  While  in  Texas,  Smith  asked  Messrs.  Wilson 
and  Howard  of  the  Rio  Bravo  Sales  Agency,  which  effected 
his  contract  with  Station  XEG,  if  thev  knew  of  a  station 
where  a  substantial  amount  of  radio  time  might  be  pur¬ 
chased  by  lump  sum  advance  payment.  He  was  informed 
by  Mr.  Howard  that  a  Mr.  Bosquez  was  contemplating 
building  a  station  in  Villa  Acuna,  Mexico,  and  that  he 
believed  that  if  Smith  would  pay  $50,000,  a  contract  could 
be  arranged  whereby  Smith  would  receive  30  minutes  of 
time  per  day  during  the  life  of  the  concession  of  the  pro¬ 
posed  station,  which  is  20  years  under  the  Mexican  law. 
A  conference  was  arranged  to  explore  the  matter. 

22.  As  a  result  of  the  conference  with  Bosquez  and  his 
partner,  Gonzalez,  Smith  learned  that  these  gentlemen 
planned  to  construct  a  new  station  in  Villa  Acuna  and 
that  they  had  $30,000  on  deposit  in  a  Del  Rio,  Texas,  bank 
for  this  purpose.  A  proposal  was  made  to  Smith  that  if 
he  would  advance  $50,000,  he  would  be  given  thirty  minutes 
each  day  over  the  facilities  of  the  station  for  the  life  of 
the  concession,  or  anv  renewal  thereof.  Smith  returned 
to  Knoxville,  made  the  necessary  financial  arrangements4, 
returned  to  Texas,  and  on  February  13,  1946,  entered  into 
a  contract  with  Bosquez  and  Gonzalez.  By  the  terms  of 
this  contract,  Bosquez  and  Gonzalez,  in  consideration  of 
$50,000  ($35,000  paid  down  and  the  remaining  $15,000  to 
be  advanced  on  or  before  August  1,  1946)  agreed  to  make 
available  one-half  hour  each  evening  for  the  life  of  the 
concession.  Bosquez  and  Gonzalez  further  agreed 
244S  that  as  soon  as  the  necessary  radio  equipment  was 
bought  they  would  execute  a  mortgage  thereon  in 
Smith's  favor.  In  addition,  the  contract  stipulated  that 
in  the  event  of  the  sale  of  the  station  during  the  life  of 
the  concession,  “the  rights  of  the  second  party  (Smith) 
shall  be  fully  recognized  and  protected  by  the  first  parties 


4  The  financing  of  Station  XERF  will  be  discussed  later. 
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and  the  sale  of  said  station  or  any  part  thereof  shall  be 
subject  to  the  rights  of  the  second  party  under  this  con¬ 
tract/ ’ 

23.  As  a  result  of  further  negotiations,  a  second  agree¬ 
ment  dated  June  7,  1946,  was  entered  into  under  which 
Smith,  in  consideration  of  a  further  payment  of  $20,000, 
whs  to  receive  a  quarter-hour  of  morning  time  in  addition 
to  the  half-hour  of  evening  time.  This  agreement  also 
provided  for  the  protection  of  Smith's  rights  in  the  event 
of  a  sale  of  the  station.  Finally,  on  February  20,  1947, 
a  third  contract  was  entered  into  which  superseded  the 
two  earlier  contracts.  The  final  contract  recited  a  total 
consideration  paid  by  Smith  of  $85,000  and  provided  for 
the  allocation  to  Smith  of  a  total  of  one  hour  of  radio  time 
per  day,  one-half  hour  being  from  6:00  to  6:30  a.  m.  and 
the  other  from  8:00  to  S:30  p.  m. 

24.  The  contract  recites  that  $70,000  of  the  $S5,000 
consideration  had  been  advanced  by  Smith  ‘‘for  the  purpose 
of  defraying  the  cost  and  expense  of  constructing  said  radio 
station."  By  virtue  of  this  $70,000  payment,  it  was  agreed 
that  in  the  event  of  a  sale  of  the  station  the  sale  price 
is  to  be  agreed  upon  by  Smith  and  Bosquez  and  Gonzalez 
and  that  Smith  is  to  be  paid  one-third  of  the  sale  price 
‘‘free  of  any  claims/’  Bosquez  and  Gonzalez  are  required 
to  keep  the  station  insured  against  loss  by  fire,  tornado, 
hail,  and  windstorm  and  it  is  provided  that  in  the  event 
of  damage  or  destruction  “the  determination  or  disposition 
of  the  claim  shall  be  made  and  agreed  upon  by  and  between 
the  parties  hereto  as  to  whether  or  not  the  rebuilding  of 
the  station  or  repairing  the  damage  should  be  undertaken, 
or  whether  the  parties  hereto  in  lieu  thereof  should  divide 
the  proceeds  from  such  insurance  settlement.”  Smith  is  to 
receive  one-third  of  any  settlement  made  with  the  insur¬ 
ance  company. 

25.  In  addition  to  the  $85,000  covered  by  the  contract, 
Smith  made  a  further  loan  to  Bosquez  and  Gonzalez  in  the 
amount  of  $15,000  to  be  applied  to  the  construction  of 
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the  station.  This  loan  is  covered  by  a  note  executed  to 
Smith  and  does  not  appear  to  have  any  bearing  upon  the 
rights  given  to  Smith  under  the  contract  above  referred  to. 

26.  It  is  the  contention  of  the  applicant  that  the  contract 
between  Smith  and  Bosquez  and  Gonzalez  was  merely  a 
contract  for  the  purchase  of  radio  time  and  that  it  did 
not  give  Smith  any  “interest”  in  station  XERF  within 
the  meaning  of  the  above  recited  provision  of  the  applica¬ 
tion  forms.  Mr.  Bosquez  testified  at  the  hearing  that 
Smith  had  no  interest  in  or  control  over  the  station  but 
he  conceded  that  the  station  could  not  have  been  constructed 
without  the  benefit  of  Smith’s  financing.  This  is  apparent 
when  we  consider  the  fact  that  Bosquez  and  Gonzalez  only 
put  $30,000  in  cash  in  the  station  as  against  Smith’s 

$100,000.  Bosquez  further  testified  that  $130,000 
2449  would  not  represent  the  entire  cost  of  the  station 

as  the  transmitter  equipment  was  bought  from  the 
manufacturer  on  time  and  that  a  substantial  amount  was 
still  due.  However,  money  furnished  by  Smith  was  applied 
to  the  down  payment  on  the  transmitter  and  the  trans¬ 
mitter  could  not  have  been  financed  without  the  money 
which  Smith  put  in.  Bosquez  confirmed  the  provision  of 
contract  that  he  and  his  associate  could  not  sell  the  station 
without  Smith’s  agreement  and  that  Smith  is  entitled  to 
one-third  of  the  sale  price;  also  that  should  the  facilities 
be  destroyed  Smith  would  have  a  voice  in  determining 
whether  the  station  would  be  rebuilt. 

27.  It  thus  appears  that  on  July  3,  1946,  the  date  of 
filing  of  Independent’s  standard  broadcast  application, 
Smith  had  already  consummated  two  contracts  with  refer¬ 
ence  to  station  XERF  and  that  the  final  contract  of  Feb¬ 
ruary  20,  1947,  was  executed  shortly  after  Independent 
filed  its  application  for  FM  facilities. 

28.  We  can  only  conclude  that  Smith  did  have  a  sub¬ 
stantial  interest  in  station  XERF  which  should  have  been 
reported  to  the  Commission.  The  applicant  not  only  failed 
to  report  Smith’s  affiliation  with  XERF  but  on  the  contrary 
informed  the  Commission  that  no  relationship  existed  be- 
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tween  Independent,  its  officers,  directors,  or  stockholders, 
with  any  other  radio  stations.  XERF,  it  is  true,  is  located 
in  Mexico,  but  the  questions  contained  in  the  applications 
are  not  limited  to  domestic  radio  stations. 

20.  By  contract  dated  June  6,  1047,  Smith  assigned  his 
XERF  contract  to  the  Southern  Bible  Institute  in  consider¬ 
ation  of  which  the  Institute  assumed  the  payment,  of  $75,- 
700  in  outstanding  notes  which  Smith  had  executed  to 
finance  the  XERF  contract.  It  is  interesting  to  note, 
however,  that  while  the  XERF  contract  ran  for  the  full 
life  of  the  concession  (twenty  years)  and  any  renewal 
thereof,  the  assignment  to  the  Southern  Bible  Institute 
was  only  for  a  period  of  ten  years.  Moreover,  it  is 
expressly  provided  that  if  the  Southern  Bible  Institute 
should  pay  off  the  notes  in  full  in  less  than  ten  years, 
all  rights  in  the  XERF  contract  would  immediately  revert 
to  Smith.  Smith's  interest  in  station  XERF  therefore 
continues  in  a  verv  substantial  wav  notwithstanding  the 
assignment.  It  was  Smith's  testimony  that  the  ten  year 
limitation  was  employed  so  that,  if  he  should  die  and  the 
Institute  come  into  other  hands,  the  XERF  contract  would 
revert  to  his  wife,  who  had  the  same  convictions  and 
principles  as  he.  But  whatever  his  motives  may  be,  his 
legal  rights  in  XERF  remain. 

Financial  statement  of  J.  Harold  Smith 

30.  Independent,  in  its  AM  application,  furnished  to 
the  Commission  the  following  financial  statement  of  J. 
Harold  Smith  and  Myrtice  Rhodes  Smith  dated  June  28, 
1946. 


2450  Assets 

Real  Estate — appraised  value .  $50,000 

Cash  (on  deposit)  .  10,000 


Total  .  $60,000 

Liabilities 

“Xo  liabilities  listed” 

XET  TTORTH .  $60,000 


i 
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At  the  request  of  Commission  counsel,  made  after  the 
initiation  of  the  Commission's  investigation,  Independent 
furnished  a  second  joint  financial  statement  as  of  July  1, 
1946,  but  prepared  September  IS,  1947.  The  second  state¬ 
ment  disclosed  assets  in  the  total  amount  of  $62,593.75  and 
listed  liabilities  as  “none”.  It  contains,  however,  the 
following  statement: 

“Xo  items  were  listed  as  liabilities  on  the  statement 
submitted  to  the  Federal  Communications  Commission  on 
July  1,  1946.  Technical! y  speaking,  certain  notes  executed 
by  Mr.  Smith  prior  to  July  1,  1940,  and  the  details  of 
which  notes  that  the  circumstances  of  their  execution  have 
been  furnished'  fully  to  representatives  of  the  Federal 
Communications  Commission,  may  have  constituted  bal¬ 
ance  sheet  liabilities.  Because  of  the  nature  of  the  notes 
and  the  use  made  of  the  proceeds  obtained  from  their 
execution,  however,  the  notes  have  never  been  considered  as 
items  impairing  nor  capable  of  impairing  the  financial 
status,  as  shown  hereon,  of  either  Mr.  and  Mrs.  Smith  and 
hence  were  not  on  July  1,  1946,  as  they  are  not  at  this 
time,  listed  as  items  of  liability.”  (Emphasis  supplied) 

31.  The  record  of  the  hearing  reveals  significant  omis¬ 
sions  both  of  assets  and  liabilities  from  Smith’s  financial 
statement.  Due  to  the  lack  of  bookkeeping  and  the  inter¬ 
mingling  of  Smith’s  affairs  with  those  of  the  Southern 
Bible  Institute  and  the  Radio  Bible  Hour,  it  is  impossible 
to  reconstruct  a  financial  statement  for  Smith  with  con¬ 
fidence  in  its  accuracy.  But  it  is  sufficient  for  the  purpose 
of  this  proceeding  to  refer  to  some  of  the  major  omissions. 

Omissions  of  Assets 

32.  The  following  assets  were  omitted  from  both  the 
financial  statement  of  June  2S,  1946  and  the  subsequent 
statement  prepared  September  IS,  1947 : 

33.  Interest  in  Radio  Station  XERF  Smith’s  interest 
in  radio  station  XERF  has  already  been  discussed  at  some 
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length.  At  the  hearing,  Smith  himself  assigned  a  value 
to  the  XERF  contract  of  over  a  million  dollars,  calculating 
the  radio  time  assigned  to  him  at  the  regular  rates  paid 
commercially  for  equivalent  time.  He  stated  that  the  two 
half-hour  periods,  if  paid  at  the  regular  rates,  would 
amount  to  approximately  $4,700  a  month.  Irrespective  of 
the  Correctness  of  Smith’s  own  valuation,  it  is  clear  that 
Smith’s  rights  under  the  contract  constitute  a  substantial 
asset. 

2451  34.  Interest  in  oil  icells  near  Beattyville ,  Ky.  An 

examination  of  the  checkbook  of  the  Southern  Bible 
Institute  revealed  a  check  written  March  1947  for  taxes 
on  property  in  Beattyville,  Kentucky.  Upon  cross-exami¬ 
nation,  Smith  stated  that  the  property  involved  consisted 
of  leases  on  oil  properties  in  which  lie  had  invested  a 
total  amount  of  $6,000.  The  date  of  acquisition  of  the 
oil  lenses  is  not  entirely  clear,  but  they  appear  to  have 
been  purchased  sometime  during  the  year  1943  or  1944.5 
Smith  stated  that  the  leases  never  produced  more  than  a 
nominal  amount  of  oil  and  that  he  did  not  regard  the 
property  as  having  a  substantial  value. 

35.  Interest  in  Mineral  Lands  in  Virginia  By  inden¬ 
ture  June  17.  1943,  one  J.  B.  Houston  coveyed  to  Smith 
a  5  per  cent  interest  in  the  net  royalties  on  the  sale  of  all 
minerals,  metals,  oil,  or  gas  extracted  from  property  cov¬ 
ered  by  a  lease  on  lands  in  Scott  County,  Virginia.  Smith 
testified  that  he  had  let  Mr.  Houston  have  $4,000  in  con¬ 
nection  with  the  lease.  As  far  as  the  record  shows,  no 
royalties  have  been  received  by  Smith  and  the  present 
value  of  the  lease  is  uncertain. 


5  Here  again  is  a  case  of  confusion  between  the  transactions  of 
Smith  and  those  of  the  Radio  Bible  Hour.  Smith  at  one  time  in 
his  testimony  protested  that  the  investment  was  for  the  benefit  of 
his  religious  work.  The  payment  was  made  by  checks  drawn  on 
Smith’s  account  in  the  Park  National  Bank  and  as  we  have  pre¬ 
viously  pointed  out.  Smith  and  the  Radio  Bible  Hour  were,  in  effect, 
one  and  the  same. 
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36.  Insurance  Policies.  Cross-examination  developed 
the  existence  of  life  insurance  policies  on  Reverend  Smith 
and  members  of  his  family  aggregating  $24,000.  In  addi¬ 
tion,  there  is  an  accident  policy  in  the  amount  of  $2,000 
and  another  life  insurance  policy,  the  amount  of  which 
does  not  appear  but  on  which  premium  of  $112.10  has  been 
paid.  There  are  further  policies  totaling  $20,000  on 
Smith's  life  for  the  benefit  of  Independent  Broadcasting 
Company.  None  of  the  policies  was  reported  to  the  Com¬ 
mission. 

2452  37.  THE  CAROLINA  WATCHMAN.  THE 

CAROLINA  WATCHMAN  had  been  published  as 
a  commercial  venture  for  over  one  hundred  years  when 
Smith  purchased  it  in  1940,  for  $700.  Since  its  purchase, 
it  has  been  published  monthly,  according  to  Smith’s  testi¬ 
mony,  as  an  organ  ‘‘dedicated  to  God”.  The  receipts  from 
THE  WATCHMAN  went  originally  to  the  Radio  Bible 
Hour  and  now  go  to  the  Southern  Bible  Institute.  The 
paid  circulation  of  THE  WATCHMAN,  at  a  subscription 
price  of  $1.00  per  year,  is  approximately  22,000  though 
the  circulation  went  much  higher  during  the  war.  Smith 
testified  that  the  ownership  of  THE  WATCHMAN  was 
vested  in  the  Southern  Bible  Institute  at  the  time  the 
Institute  was  incorporated.  However,  no  formal  instru¬ 
ment  of  transfer  was  offered  to  substantiate  this  testimony 
and  in  fact  Smith  himself  stated  that  steps  were  being 
taken  to  transfer  ownership  to  the  Institute  “if  you  want 
to  term  it  ownership”.  The  statement  of  ownership  re¬ 
quired  to  be  published  bv  Act  of  Congress,  which  statement 
appears  in  the  issue  of’  THE  CAROLINA  WATCHMAN 
of  November,  1946,  expressly  states  “that  the  owner  is: 
Reverend  J.  Harold  Smith,  90S  S.  Gay  St.,  Knoxville,  Ten¬ 
nessee”.  We  can  only  conclude  that  Smith  is  and  has 
always  been  the  owner  of  THE  WATCHMAN  since  its 
acquisition  in  1940. 

38.  Omissions  of  Liabilities  To  finance  Station  XERF 
Smith  obtained  sums  from  various  sources  in  the  total 
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amount  of  $97,700  for  which  he  gave  a  series  of  personal 
promissory  notes.  Later,  however,  when  the  XERF  con¬ 
tract  was  assigned  to  Southern  Bible  Institute,  the  Institute 
assumed  payment  of  most  of  these  notes.  The  notes  at 
the  time  were  re-executed  in  the  name  of  the  Institute, 
although  the  original  dates  of  execution  by  Smith  were 
retained.  From  the  dates  of  the  original  execution  of  the 
notes  by  Smith,  however,  until  June  6,  1947,  the  date  of 
assumption  by  the  Institute,  the  notes  were  personal  to 
Smith. 

39.  Bearing  in  mind  the  date  of  Independent’s  standard 
broadcast  application,  namely  July  3,  1946,  we  note  that 
the  following  sums  were  obtained  by  Smith  on  the  dates 
indicated,  for  which  his  personal  notes  were  given: 


2453 


Payee 


A  mount 


Date 

Executed 


Date  of  Payment 


Corrie  Bramlett 

a  a 

Charles  J.  Smith 


H.  L.  Lanford 
J.  D.  Rhodes 
J.  A.  Roper 


$13,000  12/1S/45 
4,000  12/21/45 
33,000  2/4/46 

500  5/6/46 

1,000  5/26/46 

1,500  5/26/46 


1,500  S/15/46 
11,000  11/5/46 
14,000  11/5/46 
15,000  2/17/47 


Outstanding 
Outstanding 
Outstanding 
August,  1947 
August,  1947 
August,  1947 
Cancelled 
Cancelled 
September,  1947 
Outstanding 
March,  1947 


Frances  Smith 

Rubv  Flovd 
•  • 

Leora  Sproul 
Southern  Bible  Institute  3,200  7 /9/46 

>>  a  n 


Total  $97,700 

The  date  of  execution  of  the  above  notes  in  some  instances 

bears  no  relation  whatsoever  to  the  date  upon  which  the 

monev  was  actually  received  bv  Smith.  In  the  case  of  the 
•  •  • 

Lanford  note,  the  money  was  made  available  to  Smith 
around  the  first  of  May,  1946,  and  in  the  case  of  the  Rhodes 
note  it  was  made  available  about  the  middle  of  June,  1946. 
Thus,  it  appears  that  before  Independent  filed  its  standard 
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broadcast  application  with  the  Commission,  Smith  had 
borrowed  in  connection  with  the  XERF  transaction,  the 
total  amount  of  $7S,000  and  that  the  notes  ultimately 
issued  in  this  connection  total  $07,700. 

40.  The  above  notes,  however,  do  not  constitute  all 
that  were  issued  by  Smith  prior  to  the  filing  date  of  the 
standard  broadcast  application.  Earlier  we  referred  to 
the  fact  that  Smith  purchased  the  entire  preferred  stock 
issue  of  Independent  with  $15,000  he  had  borrowed  for 
that  purpose  and  for  which  he  gave  a  note  in  the  amount 
of  $7,000  to  J.  Earle  Morgan  and  a  note  in  the  amount 
of  $8,000  to  Dewey  Smith,  both  dated  May  28,  1946.  This 
sum  added  to  the  amount  borrowed  in  connection  with 
Station  XERF,  brings  the  total  of  the  notes  issued  to 
$112,700,  $93,000  of  which  represents  money  borrowed 
prior  to  the  filing  of  the  application. 

41.  One  more  item  must  be  considered  before  arriving 
at  the  total  of  the  money  borrowed  by  Smith  and  not 
reported  to  the  Commission.  This  is  a  matter  of  $30,000 
obtained  bv  Smith  from  J.  D.  Scott  for  which  Smith  gave 
his  personal  note  dated  February  12,  1946.  This  money 
was  a  portion  of  a  total  amount  of  $35,000  used  by  Smith 
to  purchase  the  building  in  which  the  Southern  Bible  In¬ 
stitute  is  now  housed.  The  remaining  $5,000  came  from 
Smith's  account  in  the  Park  National  Bank.  At  a  meet¬ 
ing  of  the  incorporators  of  the  Southern  Bible  Institute 
held  January  11,  1946,  the  Institute,  desiring  to  protect 

Smith  on  this  liability,  issued  to  him  thirty-five  $1,000 
2454  notes,  one  note  maturing  each  year  until  final  pay¬ 
ment.6 


6  It  should  be  noted  that  although  Smith  borrowed  only  $30,000 
from  Scott,  he  received  notes  in  the  total  amount  of  $35,000.  The 
record  is  not  clear  in  accounting  for  the  additional  $5,000.  $5,000 
of  the  purchase  price,  it  is  true,  came  from  Smith’s  account  in  the 
Park  National  Bank,  but  Smith  testified  that  this  account  basically 
represented  funds  of  the  Radio  Bible  Hour  rather  than  his  own 
funds.  There  is  a  further  discrepancy  in  the  Scott  transaction  for 
which  we  can  find  no  explanation  in  the  record.  Smith  testified 


42.  The  Scott  note  again  enters  the  picture  on  July  6, 
1947.  at  which  time  the  XERF  contract  was  assigned  to 
the  Southern  Bible  Institute  and  the  Institute  assumed  the 
notes  executed  by  Smith  to  finance  the  contract.  At  that 
time  the  Institute,  instead  of  assuming  the  $33,000  note 
issued  to  Charles  J.  Smith  which  represented  money  spe¬ 
cifically  borrowed  for  financing  the  XERF  contract,  as- 
sumed  the  Scott  note  in  the  amount  of  $30,000,  notwith¬ 
standing  the  thirty-five  $1000  notes  which  had  been  issued 
to  Smith  to  protect  him  on  his  liability  to  Scott.  Thus  it 
appears  that  Smith’s  total  borrowings  are  increased  to 
$142,700.  $123,000  of  which  represents  funds  borrowed  prior 
to  the  time  the  standard  broadcast  application  was  filed. 
Smith  still  remains  personally  liable  on  his  note  to  Charles 
J.  Smith. 

43.  Subsequent  to  the  filing  of  the  standard  broadcast 
application.  Smith  borrowed  an  additional  $1660  from  his 
wife,  evidenced  by  note  dated  February  17,  1947.  This 
money  was  used  by  Smith  to  purchase  common  stock  of 
Independent. 

44.  The  applicant  and  Smith  contend  that  although 
Smith  did  issue  the  notes  above  mentioned,  the  proceeds  of 
the  notes  were,  in  practical  effect,  gifts,  and  that  the  notes 
were  not  reported  as  liabilities  for  this  reason.  In  sup¬ 
port  of  this  contention,  the  holders  of  the  notes  were  them¬ 
selves  placed  on  the  witness  stand  and  all  of  them  testified 
that  they  would  take  no  action  for  the  collection  of  the 
notes  if  Smith  should  fail  to  pay  them.  Some  of  the  wit¬ 
nesses  testified  that  they  took  the  notes  at  Smith’s  own  in- 
sistence.  and  would  have  been  glad  to  donate  the  money  to 
Smith  for  his  religious  work.  Others  testified  that  while 
they  would  not  take  action  against  Smith,  they  expected  to 


that  the  $30,000  was  borrowed  from  Scott  to  purchase  the  Southern 
Bible  Institute  buildinjr.  On  January  11.  1946.  the  Institute  issued 
its  notes  to  Smith  to  protect  him  on  his  liability  to  Scott,  yet 
Smith’s  note  to  Scott  was  not  executed  until  February  12,  1946,  a 
month  later. 
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be  repaid.  In  any  event.  Smith  himself  testified  that  lie 
fully  intended  to  repay  all  the  money  borrowed,  and  as  a 
matter  of  fact,  a  number  of  the  notes  have  been  re- 
2455  paid.7  On  the  record  before  us,  we  can  reach  no 
other  conclusion  than  that  these  notes  were  liabili¬ 
ties  and  that  neither  Independent  nor  Smith  ever  reported 
their  existence  to  the  Commission. 

Activities  and  General  Reputation  of  J.  Harold  Smith 

45.  Through  the  media  of  THE  CAROLINA  WATCH¬ 
MAN,  the  Radio  Bible  Hour,  the  Southern  Bible  Institute 
and  revival  meetings,  the  Reverend  Smith  has,  for  a  num¬ 
ber  of  years,  been  engaged  in  preaching  and  teaching  his 
religious  doctrines.  The  radio  lias  been  one  of  the  prin¬ 
cipal  organs  used  in  his  preaching  and  a  substantial 
source  of  the  revenue  for  the  support  of  his  activities.  He 
has  expended  thousands  of  dollars  for  the  purchase  of 
radio  time.  Tn  the  course  of  his  activities,  he  has  acquired 
a  substantial  number  of  followers.  There  is  no  doubt  that 
his  activities  have  aroused  the  opposition  of  others. 

4G.  Smith’s  radio  career  lias  been  turbulent.  Tn  a  num¬ 
ber  of  instances,  stations  over  which  Smith  has  conducted 


T  As  a  further  illustration  of  the  unusual  manner  in  which 
Smith’s  financial  transactions  were  conducted,  it  is  interesting  to 
note  that  with  the  exception  of  the  Roper  note,  and  possibly  the 
two  notes  of  the  Institute,  all  amounts  borrowed  by  Smith  were 
turned  over  to  him  in  currency:  also,  that  in  connection  with  the 
XERF  financing,  except  for  the  New  York  Exchange  in  the  amount 
of  $15,000  provided  by  Roper,  and  $10,000  which  had  been  converted 
into  a  cashier’s  check,  the  monies  were  taken  to  Texas  in  boxes  and 
there  delivered  to  Bosquez  and  Gonzalez.  Several  of  the  lenders 
expressed  a  lack  of  confidence  in  the  banks,  notwithstanding  Federal 
Deposit  Insurance,  and  stated  that  their  funds  were  kept  in  safe 
deposit  boxes  or  in  safes  at  their  homes  or  offices.  Scott’s  loan  of 
$30,000  was  made  in  currency  notwithstanding  the  fact  that  he  had 
a  substantial  bank  account.  The  Reverend  Smith  testified  that  he 
had  no  lack  of  confidence  in  the  banks,  although  as  has  been  pointed 
out  above,  a  substantial  amount  of  his  money,  including  money 
borrowed,  was  kept  in  a  safe  or  in  a  safe  deposit  box. 
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his  broadcast  activities  have  terminated  his  broadcasts 
upon  the  establishment  of  a  policy  of  refusing  the  sale  of 
time  for  religious  broadcasting.  Whether  or  not  Smith’s 
own  behavior  has  in  every  instance  prompted  the  adoption 
of  such  policy,  there  is  little  doubt  that  it  has  been  a  con¬ 
tributing  factor.  In  every  instance  following  the  termina¬ 
tion  of  his  programs  Smith  has  engaged  over  the  air,  in 
the  columns  of  the  Watchman  and  in  other  speeches  and 
writings  in  a  campaign  of  abusive  language,  and  has  sought 
to  have  the  station  or  the  newspaper  under  the  same  owner¬ 
ship  boycotted  by  its  advertisers.8  Economic  repri- 
2456  sals  have  resulted  in  the  loss  of  business.0  Follow¬ 
ing  the  cancellation  of  his  program  over  station  WXOX,  at 
Knoxville,  Tennessee,  Smith  led  a  demonstration  in  the 
fohn  of  a  protest  march  with  the  result  that  the  station 
management,  fearing  violence,  removed  the  station  person¬ 
nel  to  the  transmitter  site  which  is  located  outside  the  city. 
The  number  of  people  participating  in  the  demonstration 
has  been  estimated  as  high  as  30.000.  The  demonstration, 
however,  appears  to  have  been  orderly  and  the  only  dam¬ 
age  was  in  the  form  of  trampled  shrubbery,  for  which  the 
owners  were  reimbursed. 

48.  Smith’s  reputation,  like  that  of  most  individuals, 
varies  with  the  groups  from  whom  information  regarding 
his  reputation  is  solicited.  The  Commission,  in  this  liear- 


8  Smith’s  attitude  toward  the  use  of  the  boycott  is  indicated  in 
the  January.  1941.  issue  of  THE  WATCHMAN  wherein  it  is  stated: 

“This  station  [Johnson  City]  is  friendly  toward  the  Gospel 
[and]  is  not  owned  and  operated  by  a  group  of  cheap  politicians 
and  a  few  men  that  hope  to  become  ‘dictators’.  God  have  mercy 
on  the  ‘beetle  browed  warts’  that  we  heard  about  once.  Still  you 
Christians  will  pass  up  a  Godly  man  and  go  down  the  street  and 
buy  clothes,  automobiles,  furniture,  drugs,  soft  drinks  and  other 
articles  that  are  advertised  over  radio  stations  that  hate  the 
Gospel.  When  will  God’s  people  awake  out  of  this  sleep?” 

9  The  witness  for  one  newspaper  testified  that  the  loss  of  circu¬ 
lation  resulting  from  an  attack  by  Smith  cost  his  paper  approxi¬ 
mately  $10,000. 
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ing,  has  been  told  that  Smith  is  a  “religious  racketeer” 
operating  in  the  name  of  religion  for  the  purposes  of  per¬ 
sonal  gain,  that  he  is  a  fomenter  of  racial  disturbances, 
that  he  preys  on  the  prejudices  of  people  and  “keeps  the 
community  in  an  uproad  by  appealing  to  their  hatreds” 
and  that  he  has  sown  the  seeds  of  ‘‘mistrust  and  destruc¬ 
tion  among  religious  groups,  denominations,  and  church  re¬ 
lated  institutions,  doing  so  by  the  use  of  descriptive  lan¬ 
guage  and  epithets  which  are  excessively  vituperative,  ex¬ 
tremely  vindictive,  unfair,  unjust,  and  abusive.”  A  peti¬ 
tion  of  the  Chamber  of  Commerce  of  Knoxville  requested 
the  Commission  to  deny  the  instant  applications  on  the 
ground  that  their  grant  would  be  “detrimental  to  Knox¬ 
ville's  business  and  social  life." 

49.  On  the  other  hand,  other  witnesses  testified  that 
Smith  does  not  incite  racial  strife,  but  on  the  contrary  tries 
to  help  all  people,  regardless  of  race,  that  he  is  not  reck¬ 
less  or  intemperate  in  speech,  and  that  he  is  in  fact  a 
sincere  person  who  has  dedicated  his  life  to  religious 
work  and  to  the  service  of  his  community.10 
2457  We  think  that  the  testimony  as  to  Smith’s  gen¬ 
eral  reputation  becomes  more  meaningful  when  ex- 


10  The  opposing  views  with  reference  to  the  Reverend  Smith  are 
illustrated  by  the  following  bits  of  testimony: 

The  Reverend  Haskell  M.  Miller,  who  was  at  one  time  a  minister 
in  Knoxville  and  is  at  present  teaching  sociology  in  a  college  in 
Virginia,  testified  as  follows: 

“.  .  .  I  would  say  that  [Smith’s]  reputation,  as  I  know  it,  is  that 
of  a  religious  racketeer,  by  which  I  mean  that  he  is  a  very  bad 
type  of  propagandist  operating  in  the  name  of  religion  for  purposes 
of  personal  gain. 

“By  definition.  I  would  use  the  term  “propagandist”  to  mean 
one  who  seeks  to  influence  people  through  the  manipulation  of 
symbols  to  which  they  have  previously  been  conditioned  in  order 
to  convince  them  of  the  responses  in  the  direction  of  the  purposes 
of  the  manipulator. 

“My  knowledge  of  Mr.  Smith’s  reputation  is  to  the  effect  that 
he.  through  whatever  means  of  communication  are  available  to  him, 
approaches  good  humble  sincere  people  with  the  use  of  such  pro¬ 
foundly  significant  symbols  as  the  Bible,  the  cross,  the  church. 


252  A 


amined  in  the  light  of  his  own  behavior.  In  his  testimony, 
Smith  drew  a  distinction  between  “evangelists*’  and  “min¬ 
isters’*  and  stated  that  as  the  function  of  the  evangelist 
is  to  fight  sin,  more  vigor  of  expression  was  required  of 
an  evangelist  than  of  a  minister.  His  expressions  on  oc¬ 
casion  have  been  more  than  vigorous.  Among  the  par¬ 
ticular  objects  of  his  attack  have  been  liquor,  the  Scripps- 
Howard  newspaper  which  owns  radio  station  "WXOX,  the 
Federal  Council  of  Churches  of  Christ  of  America,  and 
the  Catholic  Church. 


such  words  as  “the  word  of  God.”  “Christ  crucified.”  “the  devil”, 
“Communism.”  “Reds.”  and  many  others,  together  with  certain 
deeply  emotional  expressions,  appeals,  and  tones  of  voice,  combined 
with  his  effort  to  identify  himself  in  their  thinking  with  the 
crucified  Savior,  and  the  persecuted  prophets  and  apostles  in  order 
to  oind  them  to  himself  in  a  personal  following,  and  to  secure  from 
them  financial  benefits. 

“As  I  know  Mr.  Smith’s  reputation  and  practices,  there  is  in 
his  approach  to  and  treatment  of  even  his  followers  a  basic  dis¬ 
respect  for  the  dignity  and  integrity  of  individual  personalities. 
He  seeks  to  manipulate  them  by  means  of  emotionalism,  symbolism, 
and  other  techniques  of  suggestibility,  not  primarily  to  the  end 
of  making  them  stronger  and  freer  for  creative  functioning,  but 
at  least  incidentally  to  bind  them  into  his  personal  following  and 
secure  from  them  as  liberal  contributions  of  money  as  possible. 

“Through  his  exaggerated  and  untrue  attacks  upon  persons  and 
institutions  to  which  such  persons  had  been  attached,  directly  or 
indirectly,  he  provokes  in  these  persons  feelings  of  insecurity  and 
disillusionment,  upon  which  he  seeks  to  capitalize  for  his  personal 
purposes.” 

On  the  other  hand.  Mr.  J.  A.  Roper,  a  successful  South  Carolina 
banker  and  businessman,  expressed  his  views  as  follows : 

“I  think  the  people  that  stands  for  church  and  law  and  order  and 
Godly  homes  are  Harold’s  [Smith’s]  friends.  I  think  the  people 
that  stands  for  whiskey,  drunkenness  and  carousing  around  is  his 
enemies.” 

Again,  the  Reverend  Ramsey  Pollard,  pastor  of  one  of  the  leading 
Baptist  churches  in  Knoxville  testified: 

“My  personal  opinion  about  Mr.  Smith  is  that  he  is  genuinely 
sincere  and  honest.  I  think  he  is  a  good  man.  I  think  he  has  done 
an  outstanding  work  in  this  section  of  the  country.  He  has  stood 
like  the  Rock  of  Gibraltar  against  every  evil  influence  in  the 
community.  .  .  .” 
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245S  50.  Referring  to  the  local  Scripps-Howard  paper 

in  Knoxville  and  station  WXOX,  after  lie  had  been 
refused  the  right  to  purchase  further  time  over  the  station, 
Smith  stated  in  a  pamphlet  prepared  by  him: 

“I  charge  this  afternoon  that  the  Knoxville  Xews-Senti- 
nel  and  her  affiliated  radio  station  WXOX  are  anti-God, 
anti-Bible,  anti-Christ,  anti-Gospel  and  anti-preacher ”  and 
further: 

“I  repeat  your  Xews-Sentinel  station  WXOX  has  grown 
rich  off  the  'blood  of  your  sons'. 

“I  believe  there  will  be  10.000  people  in  Knoxville  and 
East  Tennessee  who  will  never  permit  another  Xews-Senti¬ 
nel  paper  to  be  left  on  their  doorstep.” 

Seeking  to  identify  the  Knoxville  Xews-Sentinel  and 
station  WXOX  with  communism,  the  pamphlet  further 
stated : 

“Communism,  Fascism  and  Xazism  are  fundamentally 
all  the  same.  They  all  sponsor  a  system  whereby  OXE 
MAX,  (in  our  radio  fight,  Mr.  Jack  Howard)  seeks  to 
dominate  another  without  that  man's  consent,  the  rule  of 
the  many  by  the  few,  the  lowest  concept  of  a  human 
brain.  .  .  . 

“Can  it  be  denied  that  the  present  owner  of  the  Xews- 
Sentinel  and  WXOX,  as  a  reporter,  went  to  Russia  and 
personally  interviewed  Stalin  and  other  Communistic 
leaders  and  then  came  back  to  this  country  and  began  to 
organize  what  is  today  the  great  Scripps-Howard  Xews- 
paper  Syndicate?” 

In  his  testimony,  Mr.  Edward  B.  Smith,  associate  editor 
of  the  KXOXVILLE  XEWS-SEXTIXEL,  characterized 
Smith's  charges  as  “intemperate"  and  denied  that  Scripps- 
Howard  was  “communistic”.  He  also  said  he  did  not 
think  that  Scripps-Howard  was  “ungodly”. 

51.  In  a  sermon  delivered  over  his  own  station  WIBK 
on  the  subject  of  liquor  just  prior  to  a  referendum  on  that 
subject,  he  stated: 

“The  Roman  Catholic  church  has  gone  into  the  liquor 
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business,  nearly  all  the  priests  drink  hard  liquor  and  wine. 

Manv  of  the  Monks  and  Xuns  are  busv  making  it  in  their 

monasteries.  From  these  they  ship  to  all  parts  of  the 

world.  The  Benedictine  brand,  the  most  deadly  poison  of 

all  is  made  of  a  beetle — bug  juice — only  Rome  knows  how 

to  make  this  hell  fluid  used  in  the  red  light  dens.”  11 

2459  52.  Smith's  most  vigorous  attacks  were  reserved 

for  the  Federal  Council  of  Churches  of  Christ  in 

America,  an  organization  described  by  a  witness  as  one 

“whose  outstanding  and  major  purpose  is  to  undertake  to 

srive  American  Protestantism  a  united  force  on  anv  mat- 
*  • 

tors  which,  in  their  judgment,  can  be  best  presented  to  the 
public  by  a  united  approach.**  Tn  Ids  attacks  on  this  organ¬ 
ization.  Smith  has  made  use  both  of  THE  CAROLINA 
WATCHMAN  and  paid  advertisements  in  other  papers. 
An  article  contained  in  THE  CAROLINA  WATCHMAN 
of  July.  194(>12  after  referring  in  rather  vigorous  language 
to  the  principles  advocated  by  the  Federal  Council,  asks: 
**T>o  the  preachers  of  Knoxville  believe  in  such  gutter 
thcologv?*’  The  article  then  on  to  sav: 


11  A  further  attack  on  the  Catholic  Church  is  contained  in  THE 
CAROLINA  WATCHMAN  of  November,  1941.  in  which  a  religious 
ceremony  held  in  Omaha.  Nebraska,  was  described  as  follows: 

“It  is  perfectly  evident  that  the  fete  is  a  flim-flam,  one  of 
the  characteristic  grafts  of  the  Roman  Catholic  Church,  but  it 
is  amazing  that  the  American  people  should  fall  for  it.  Poor, 
blinded,  people,  victims  of  deceit  actually  believe  that  honoring 
and  paying  money  to  this  “graven  image”  will  relieve  them  of 
physical  diseases  and  various  distresses.  Our  friends  told  us  that 
thousands  and  thousands  of  dollars  are  annually  pinned  to  the  idol. 
(Who  knows  the  actual  amounts,  save  the  emissaries  of  the  church 
that  promote  such  deceit)  In  Romanism  the  suffering  poor  have 
ever  blindly  lined  the  pockets  of  licentious  priests  and  indulgent 
overlords.  No  more  perfect  schemes  of  cheating  and  graft  have  ever 
been  devised  than  those  invented  and  employed  by  the  Roman  Catho¬ 
lic  Hierarchy.” 

,=  It  should  be  pointed  out  that  although  Smith  did  not  personally 
write  all  the  articles  contained  in  THE  WATCHMAN,  he  testified  in 
this  proceeding  that  he  assumed  full  responsibility  for  everything 
published  in  THE  WATCHMAN. 


255  A 


“We  repeat:  THE  FEDERAL  COUNCIL  OF  THE 
CHURCHES  OF  THE  ANTI-CHRIST  WOULD  MAKE 
PROSTITUTES  OUT  OF  YOUR  DAUGHTERS  AND 
LIBERTINES  OF  YOUR  SONS!  THIS  IS  THE 
DIRTY,  HELLISH  GANG  OF  SEX  MAD  DEVILS 
THAT  SOME  OF  THE  KNOXVILLE  PREACHERS 
ARE  FALLING  OVER  THEMSELVES  TO  DEFEND! 

“Leave  this  atheistic,  communistic,  bible  ridiculing,  blood 
despising,  name  calling,  sex  manacled  gang  of  GREEN- 
EYED  MONSTERS,  AND  HELL  BOUND  DEVILS 
before  God’s  judgment  is  poured  out  on  them.” 

“P.  S.  Do  you  good  people  know  what  the  scriptural 
beliefs  of  the  negro  vice-president  of  the  Federal  Council 
of  Churches  are?” 

24G0  53.  In  a  paid  advertisement  carried  in  the  Knox¬ 

ville  Journal  of  May  25,  194G,  Smith  referred  to  the 
Federal  Council  in  the  following  terms:  “green  eyed 
monster”,  “red  front  for  the  principles  of  communism, 
socialism  and  fascism,”  “mad  dog  from  hell”.  He  further 
stated  in  this  advertisement: 

“The  Federal  Council  is  the  best  friend  the  devil  has 
in  America  today.  She  is  doing  the  Church  of  the  Lord 
Jesus  Christ  more  harm  than  all  the  theatres,  liquor  stores, 
dance  halls,  road  houses,  honkey  tonks,  night  clubs,  white 
slavery  rings  and  bootleggers  combined  .  .  .  get  out  of 
anv  church  which  belongs  to  the  Federal  Council  and 
stop!!!  supporting  any  preacher  who  will  not  declare  him¬ 
self  against  it!” 

54.  At  the  hearing,  counsel  for  Independent  offered  to 
prove  that  Smith’s  charges  of  “communism”  against  the 
Federal  Council  were  warranted  on  the  basis  of  the  state¬ 
ments  and  writings  of  some  of  its  leaders  and  more  impor¬ 
tant  members,  and  that  Smith's  other  charges  as  well  as 
the  language  which  he  used  in  his  attacks  could  be  justified 
by  the  Bible  itself.  The  hearing  officer  refused  to  accept 
testimony  of  this  kind  on  the  grounds  (a)  that  the  Federal 
Council  of  Churches  was  not  a  party  to  the  proceedings 
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and  that  in  any  event  the  religious,  social,  and  economic 
views  which  it  advocates  are  wholly  irrelevant,  and  (b) 
that  it  was  not  within  the  jurisdiction  of  the  Federal 
Communications  Commission  to  pass  upon  the  proper  inter¬ 
pretation  of  the  Bible. 

55.  It  is  probable  that  some  opposition  to  Smith  resulted 
from  his  consistent  attacks  upon  liquor  and  Sunday  movies. 
But  be  that  as  it  may,  we  believe  that  his  language,  on 
occasion,  has  exceeded  the  latitude  required  for  even  the 
most  forceful  presentation  of  arguments  and  points  of 
view.  For  example,  THE  CAROLINA  WATCHMAN  of 
April.  1941.  carried  a  copy  of  a  sermon  delivered  by  Smith 
over  two  unidentified  radio  stations.  That  sermon,  en¬ 
titled  “The  Liquor  Question",  contained  the  following 
language : 

“If  you  will  march  with  that  gang  [proponents  of  liquor], 

I  want  to  tell  you,  bud,  you  ain't  fit  for  a  buzzard  to  puke 
%  « 

on. 

“T  want  to  say  to  you  colored  people  ...  if  you  are 

going  to  let  the  liquor  store  gang  vote  you  for  liquor,  then 

I  tell  you,  you  deserve  to  be  debaunched  and  then  taken 

out  and  lvnched  .  .  .  vou  mav  be  as  black  as  the  ace  of 
•  •  • 

spades,  but  be  a  black  man  and  not  a  black  dog  and  don’t 
vote  with  those  whiskey  devils." 

“I  tell  you  another  thing,  you  clean  up  your  town  and 
you  will  be  thankful  for  it.  We  will  cease  to  depend  on 
the  courts  and  officers  that  won't  do  their  duty,  we  will 
Organize  to  protect  our  town  and  run  those  gamblers  out 
of  town.” 

2461  56.  THE  CAROLINA  WATCHMAN  has  been 

consistently  employed  by  Smith  to  supplement  his 
radio  fund-raising  activities.  The  methods  used  and  the 
departures  from  accuracy  in  some  of  his  money-raising 
appeals  are  such  as  to  suggest  that  the  general  confusion 
of  his  financial  affairs  which  we  have  described  earlier  is 
not  wholly  the  result  of  carelessness.  The  following  quo¬ 
tations  from  fund-raising  appeals  contained  in  THE  CAR- 
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OLTXA  WATCHMAN  and  the  bank  balances  carried  in 
the  Park  National  Bank  for  corresponding  periods  are' 
illustrative  of  his  methods: 

Carolina  Watchman — May  1945  Bank  Balance 
“We  must  raise  $4000  during  May  1  — $16,62S.21 

May  to  meet  all  our  expenses.”  May  25  —  14,271.43 

Carolina  Watch  man — September 
1945 

‘‘Now  friends,  we  have  been 
propping  up  our  finances  for  the 
last  three  months  through  our 
tent  meeting  offerings.  Since 
our  tent  meetings  are  over  we 
will  have  to  trust  you  faithful 
friends  for  this  work  of  faith. 

Tf  only  400  would  send  $10  the 
need  would  be  met.  ...  So  folks 
vou  see  vour  monev  is  not  being 
wasted  or  ‘horded  up’.” 

Carolina  Watchman — March  1945  Bank  Balance 

“To  meet  all  the  needs  of  the  March  1 — $19,36S.92 
Radio  Bible  Hour  for  the  month  March  31 —  20,120.19 

of  March  it  will  be  necessary  to 
raise  over  $4000.” 

In  the  issue  of  May,  1947,  Smith  again  makes  the  plea 
that  the  bank  account  is  overdrawn  and  further  states 
“our  broadcast  over  XERF  costs  us  about  $1,000.00  per 
week.” 

57.  In  explanation  of  these  discrepancies,  Smith  stated 
that  the  material  for  THE  CAROLINA  WATCHMAN  is 
prepared  well  in  advance  and,  that,  moreover,  the  state¬ 
ments  were  made  on  the  basis  of  checkbook  stub  records 
which,  due  to  outstanding  uncleared  checks,  would  not 
necessarily  accord  at  any  particular  time  with  the  actual 


Bank  Balance 
June  1  — $14,261.32 
July  14  —  7,791.10 
Sept.  4  —  12,454.52 
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balances  in  the  bank.  However,  an  examination  of  the 
bank  statements  over  an  extensive  period  convinces  us 
that  the  financial  situation  was  at  no  time  as  desperate 
as  Smith  indicated  it  to  be  in  his  appeals. 

58.  Smith’s  statement  that  the  broadcasts  over  XERF 
cost  $1,000  a  month  is  clearly  not  in  accord  with  the  facts, 
as  the  $85,000  paid  to  XERF  entitled  Smith  to  radio  time 
for  a  minimum  period  of  twenty  years.  Dividing  the  actual 
cost  over  the  twenty-year  period,  the  cost  per  week  would 
amount  to  less  than  $80.00.  In  explanation  of  his  statement 
in  THE  AVATCHMAX,  Smith  stated  that  the  time  “would 
sell  ordinarily  for  $4,700.  a  month.  That  is  what  others 
are  paying  for  it  right  now.”  Such  an  explanation,  how¬ 
ever.  in  no  wise  justifies  an  appeal  for  funds  on  the  basis 
that  the  cost  of  Smith’s  religious  broadcasts  amounted  to 
$1,000  a  week. 

24G2  59.  Smith’s  statements  were  on  one  occasion  chal¬ 

lenged  in  the  courts.  Suit  was  filed  against  Smith 
on  the  basis  of  a  statement  made  before  a  large  audience 
at  an  evangelistic  meeting  that  he  did  not  blame  a  certain 
individual  for  not  living  with  his  wife  because  she  had 
poisoned  him.  Judgment  was  entered  against  Smith  and, 
on  appeal,  was  affirmed  by  the  Supreme  Court  of  South 
Carolina.13 

Proposed  Propram.  Scrrice 

60.  The  program  policies  of  applicant  have  not  been 
as  fully  developed  as  applicant  desires  because  of  the 
newness  of  its  operation.  A  typical  program  for  weekdays 
and  for  Sundays  was  presented.  Public  sendee  programs 
have  been  presented,  including  programs  in  behalf  of  the 
Army,  Xavy,  Marine  Corps,  Air  Forces,  veterans’  organ¬ 
izations,  Veterans  Administration,  Office  of  Housing  Ex¬ 
pediter  and  Professional  Women's  Club  of  Knoxville; 
newscasts  are  presented  with  the  use  of  the  sendees  of 


13  Smith  vs.  Smith,  9  Southeastern  (2nd)  580  (1940) 
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International  News  and  Associated  Press.  Programs  fea¬ 
turing  sports  news  are  also  presented.  Most  of  the  reli¬ 
gious  programs  are  commercial,  and  no  group  requesting 
commercial  religious  time  will  be  refused  time.  Both 
Catholic  and  Jewish  faiths  are  given  free  time.  A  tran¬ 
scription  service  is  maintained.  It  is  planned  to  duplicate 
many  AM  programs  over  applicant’s  proposed  FM  fa¬ 
cilities. 

61.  The  program  analysis  of  applicant’s  proposed  FM 
operation  are  as  follows:  6S.S%  entertainment;  5.2%  re¬ 
ligious:  2.6%  agricultural;  2.6%  education:  12.9%  news; 
2.6%  discussion;  and  5.3%  talks.  This  analysis  is  predi¬ 
cated  on  a  commercial  operation  of  52.5%.  Applicant 
proposes  to  utilize  448  commercial  spot  announcements  per 
week  and  112  non-commercial  spot  announcements  during 
the  same  period. 

62.  Applicant  also  submitted  a  program  percentage 
breakdown  for  the  week  of  October  19,  1947,  of  its  AM 
operation  over  station  WIBK.  That  breakdown,  on  a 
51.4%  commercial  basis,  is  as  follows:  63%  entertainment; 
27.3%  religious:  0%  agricultural:  2.5%  education;  2.S% 
news:  and  4.4%  discussion.  Of  the  total  religious  time 
of  27.3%,  only  1.3%  is  carried  on  a  sustaining  basis. 

63.  Marvin  I.  Thompson,  Vice-President  and  also  pro¬ 
gram  director  of  Independent,  when  queried  as  to  his  atti¬ 
tude  toward  certain  of  Smith’s  utterances  hereinabove  set 
forth,  stated  that  he  would  allow  them  to  be  broadcast  over 
WIBK.  Although  Thompson  allowed  Smith  to  broadcast 
the  sermon  mentioned  in  Paragraph  51  above,  he  testified 
that  he  had  cut  one  minister  from  the  air  because  of  his 
use  of  the  words  “hell”,  “whores”  and  “whoremongers”. 

64.  Notwithstanding  the  oppositions  which  lie  has  ex¬ 
pressed  to  the  Federal  Council  of  Churches,  Smith  testified 
that,  upon  request,  he  did  make  time  available,  without 
discrimination,  to  any  religious  group  or  denomination, 
including  the  ministers  of  churches  affiliated  with  the  Fed¬ 
eral  Council. 
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2463  Conclusions 

1.  The  record  in  this  proceeding  leaves  a  trail 
of  questions  raised  and  unanswered.  It  is  replete  with 
confusing  and  contradictory  statements.  The  original 
standard  broadcast  application  on  the  basis  of  which  the 
Commission  issued  its  construction  permit  to  the  applicant 
appeared  on  its  face  to  be  substantially  complete  and  to 
warrant  the  conclusion  that  a  grant  of  the  application 
would  serve  the  public  interest,  convenience,  and  necessity. 
The  record  reveals  that  the  information  contained  in  the 
application  was  far  from  complete  and  in  instances  wholly 
inaccurate.  The  greater  part  of  the  pertinent  information 
contained  in  the  record  was  not  voluntarily  submitted,  but 
on  the  contrary  was  obtained  as  the  result  of  the  investi¬ 
gation  of  the  Commission’s  own  staff  and  by  cross-exami¬ 
nation  at  the  hearing.  The  difficulty  of  arriving  at  the 
answers  to  the  questions  raised  in  the  hearing  issues  was 
enhanced  by  the  lack  of  books  and  other  records  of  the 
Reverend  Smith’s  activities  and  the  confusion  of  his  per¬ 
sonal  affairs  and  religious  activities. 

2.  For  the  purpose  of  this  decision,  however,  we  think 
it  is  sufficient  to  find  the  answers  to  two  basic  questions, 
namely,  ( 1 )  has  the  applicant  concealed  or  misrepresented 
facts  of  such  materiality  as  to  warrant  the  denial  of  the 
applications  under  consideration,  (2)  are  the  officers,  di¬ 
rectors,  and  stockholders  of  the  applicant  persons  of  such 
ability,  character,  and  responsibility  as  to  warrant  a  finding 
that  they  possess  the  attributes  required  for  the  operation 
of  a  broadcast  station  in  the  public  interest.  The  answer 
to  the  first  question,  we  believe,  will  provide  in  part  the 
answer  to  the  second. 

3.  All  voting  common  stock  ownership  rights  in  the 
applicant  corporation  are  vested  in  the  common  stock¬ 
holders.  Tn  the  original  standard  broadcast  application 
filed  with  the  Commission,  it  was  represented  that  the  then 
outstanding  common  stock,  consisting  of  a  total  of  150 
shares,  was  divided  equally  between  the  Reverend  J.  Harold 
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Smith,  Mvrtice  Rhodes  Smith,  his  wife,  and  Marvin  I. 
Thompson,  and  that  Thompson  had  subscribed  for  the 
remaining  50  shares.  It  thus  appeared  that  50  per  cent 
of  the  common  stock,  amounting,  at  the  least,  to  a  negative 
control  of  the  corporation,  was  owned  by  or  under  the 
control  of  Thompson.  On  December  13, 1046,  the  50  shares 
subscribed  for  by  Thompson  were  issued  not  to  Thompson, 
but  in  equal  amounts  to  Thompson,  J.  Harold  Smith,  and 
Myrtice  Rhodes  Smith,  each  receiving  16  2/3  shares.  The 
end  result  of  this  transaction  was  to  vest  the  control  of 
the  corporation  in  Smith  and  his  wife,  leaving  Thompson 
as  a  1/3  stockholder. 

4.  We  believe  that  this  transaction  clearly  constitutes 
a  transfer  of  the  control  of  the  corporation.  This  transfer 
was  effected  without  the  approval  of  or  notice  to  the 
Commission.  We  do  not  find,  on  the  basis  of  the  record, 
that  the  failure  to  report  the  transaction  to  the  Commission 
or  obtain  the  Commission’s  approval  was  deliberate  and  it 
is  not  necessary  for  the  purpose  of  this  decision  to  deter¬ 
mine  whether  the  transaction  constituted  a  violation  of 
Section  310(b)  or  Section  319(b)  of  the  Communications 
Act.  More  serious  is  the  fact  that  on  several  occasions 
after  the  remaining  50  shares  of  common  stock  were  divided 
between  Smith,  Mrs.  Smith,  and  Thompson,  applicant 
signed  statements  to  the  Commission  which  required  it 
to  reveal  any  such  changes  without  disclosing  them.  We 
can  only  conclude  that  the  misrepresentations  contained 
in  these  statements  were  the  result  of  deliberation  or 
carelessness  and  recklessness  of  so  gross  a  nature  as  to 
approximate  deliberation. 

2464  Preferred  Stock 

5.  In  the  standard  broadcast  application,  it  was 
stated  that  the  preferred  stock  was  to  be  sold  in  the  “open 
market”.  This  statement  is  reaffirmed  in  the  FM  appli¬ 
cation,  notwithstanding  the  fact  that  on  the  very  date  of 
the  execution  of  the  FM  application,  the  preferred  stock 
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had  been  purchased  in  its  entirety  by  Smith.  Moreover, 
we  find  it  impossible  to  reconcile  the  representation  that 
the  preferred  stock  was  to  be  sold  in  the  ‘‘open  market” 
with  Smith’s  own  testimony  at  the  hearing  that  he  had 
personally  borrowed  the  funds  for  the  purchase  of  the 
preferred  stock  on  May  -S,  1946,  more  than  a  month  before 
the  date  the  standard  broadcast  application  was  filed. 

Concealment  of  Business  Interest 

6.  In  our  findings,  we  have  noted  that  neither  applicant 
nor  Smith  reported  to  the  Commission  Smith’s  association 
with  and  interest  in  either  the  Radio  Bible  Hour,  the 
Southern  Bible  Institute  or  the  CAROLINA  WATCHMAN. 
The  question  to  be  resolved  in  this  connection  is  whether 
these  associations  should  have  been  reported  to  the  Com¬ 
mission  as  “substantial  (25  per  cent  or  greater)  interest 
in  any  business  or  financial  enterprise.”  We  have  previ¬ 
ously  observed  that  for  all  practical  purposes,  Smith,  the 
Radio  Bible  Hour,  the  Southern  Bible  Institute,  and  THE 
CAROLINA  WATCHMAN  are  one  and  the  same,  and 
that  Smith’s  identity  with  and  control  over  The  Southern 
Bible  Institute  has  continued  notwithstanding  the  incor¬ 
poration  of  the  Institute  on  January  2,  1946.  The  evan¬ 
gelical  objectives  of  Smith’s  activities  do  not  preclude  the 

conclusion  that  thev  are  of  a  business  nature.  As  has 

* 

been  stated  by  the  Supreme  Court  of  the  United  States, 
“Business  is  a  very  comprehensive  term  and  embraces 
everything  about  which  a  person  can  be  employed.”  12  The 
The  Southern  Bible  Institute,  the  Radio  Bible  Hour,  and 
THE  CAROLINA  WATCHMAN  are  little  more  than 
names  designating  various  phases  of  Smith’s  own  personal 
activities.  His  affairs  and  funds  and  the  affairs  and  funds 
of  these  three  enterprises,  are  so  intertwined  as  to  be 
indistinguishable.  The  enterprises  provided  the  major  if 
not  the  sole  source  of  Smith ’s  personal  income.  They  were 


12  230  U.  S.  107 
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the  means  of  his  livelihood,  as  well  as  the  outlet  for  his 
religious  teachings.  These  enterprises  therefore  should 
have  been  reported  to  the  Commission  in  answer  to  the 
questions  contained  in  the  application  forms. 

Radio  Station  XERF 

7.  The  information  developed  at  the  hearing  concerning 
Smith’s  interest  in  Radio  Station  XERF,  Villa  Acuna, 
Mexico,  is  in  direct  contradiction  to  the  statement  con¬ 
tained  in  the  standard  broadcast  application  that  neither 
applicant  nor  any  officer,  director,  or  principal  stockholder 
of  the  applicant  had  any  substantial  interest  (10%  or 
greater)  in  any  standard  or  high  frequency  broadcast 
station.  The  inquiry  contained  in  the  application,  it  should 
be  noted,  applies  to  ‘‘the  nature  and  extent  of  an  interest 
in  any  standard  or  high  frequency’’  broadcast  station  and 
is  not  limited  to  stations  located  in  the  United  States,  nor 
does  the  applicant  contend  that  its  failure  to  report  Smith’s 
interest  in  XERF  was  based  upon  any  misunderstanding 
in  this  respect.  The  nature  of  Smith’s  interest  in  XERF 
is  fully  stated  in  our  findings.  Contrary  to  the  applicant’s 
and  Smith’s  contentions,  it  amounts  to  far  more  than  a 
mere  contract  for  the  purchase  of  radio  time.  The  testi¬ 
mony  is  conclusive  that  XERF  could  not  have  been  con¬ 
structed  without  Smith’s  money.  His  rights  with  respect 
to  the  station  run  for  the  full  period  of  the  concession 
granted  by  the  Mexican  Government  (20  years)  and  any 
renewal  thereof.  The  station  cannot  be  sold  without 
2465  his  consent  and  in  the  event  it  is  sold,  he  is  entitled 
to  receive  1/3  of  the  proceeds.  Should  the  station 
be  destroyed  by  fire,  wind  storm,  or  similar  catastrophe, 
Smith  will  have  equal  voice  with  his  associates  in  deter¬ 
mining  whether  the  station  is  to  be  rebuilt ;  if  the  decision 
is  against  the  rebuilding,  he  is  entitled  to  receive  1/3  of 
any  insurance  collected.  AVe,  therefore,  conclude  that 
Smith’s  interest  in  XERF  is  far  more  than  that  of  a  normal 
purchaser  of  radio  time.  It  is  substantial. 
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Smith's  Financial  Report  Filed  with  the  Commission ■ 

S.  In  our  findings  we  have  dealt  in  considerable  detail 
with  the  omissions  of  assets  and  liabilities  from  the  finan¬ 
cial  statements  included  in  the  applications  filed  with  the 
Commission.  The  accuracy  of  information  of  this  nature 
is  essential  to  the  Commission  in  the  exercise  of  its  re¬ 
sponsibility  of  determining  the  financial  qualifications  of 
an  applicant.  It  is  no  answer  to  this  question  to  point 
out  that  Smith’s  financial  qualifications  were  demonstrated 
by  the  fact  that  his  AM  station  was  already  constructed 
and  on  the  air  at  the  time  of  the  hearing,  nor  is  it  an 
answer  that  the  holders  of  the  notes  representing  Smith’s 
major  liabilities  testified  that  they  would  not  take  action 
against  Smith  in  the  event  the  notes  should  not  be  paid. 
Smith  himself  admitted  that  lie  borrowed  the  money  rep¬ 
resented  by  the  notes  with  the  expectation  of  repaying 
them  and,  irrespective  of  the  intention  of  the  holders  of 
the  notes,  they  represent  legal  liabilities.  The  fact  remains 
that  Smith’s  financial  condition  was  misrepresented  to  the 
Commission  when  the  standard  broadcast  application  was 
filed,  and  this  misrepresentation  was  repeated  in  the  filing 
ot  the  FM  application.  Although  Smith  had  ample  oppor¬ 
tunity,  subsequent  to  the  filing  of  his  applications,  to  inform 
the  Commission,  by  amendment  to  his  applications  or 
otherwise,  of  the  true  status  of  his  financial  affairs,  this 
was  not  done  and  the  existence  of  Smith’s  liabilities  was 
brought  to  the  Commission’s  attention  for  the  first  time 
at  the  hearing.  The  Commission  should  be  able  to  and 
does  rely  upon  information  set  fortli  in  application  and 
reports  which  applicants,  permittees  and  licensees  file.  In 
view  of  the  foregoing  circumstances  which  we  believe  indi¬ 
cate  this  applicant’s  lack  of  candor,  the  Commission  could 
not  have  confidence  in  reports  or  applications  it  may  be 
required  to  or  would  file. 
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General  Qualifications 

9.  We  have  dealt  at  some  length  with  the  language 
contained  in  Smith's  writings,  sermons,  and  broadcasts, 
his  attempted  boycotts,  and  his  attacks  upon  individuals 
and  other  religious  groups,  because  we  feel  that  a  man 
can  be  more  fairly  judged  only  by  the  general  pattern  of 
his  behavior  than  bv  isolated  incidents.  Tt  is  not  necessarv 

w  •> 

here  that  we  determine  whether  the  language  used  by 
Smith,  even  including  that  used  in  his  broadcasts  over 
station  WIBK,  would  constitute  ‘‘obscene”,  “indecent” 
or  “profane”  language  within  the  prohibition  of  Section 
1464  of  the  criminal  code.  Our  concern  in  this  proceeding 
is  not  with  the  propriety  of  individual  broadcasts  con¬ 
taining  the  language  which  Smith  has  used  and  the  attacks 
which  he  has  made,  but  with  Smith’s  qualifications  as  a 
broadcast  licensee,  in  which  role  he  will  have  the  respon¬ 
sibility  of  determining  the  overall  radio  fare  offered  to 
the  listeners  in  the  service  area  of  his  station.  In  attempt¬ 
ing  to  anticipate  his  behavior  as  a  licensee,  the  only  guide 
we  have  to  go  by  is  the  past  pattern  of  his  behavior  as  a 
private  individual.  Using  that  guide,  we  cannot  conclude 
that  the  public  interest  would  be  served  by  vesting  in 
Smith  the  public  responsibility  of  a  broadcast  licen¬ 
see. 

2466  10.  Our  conclusion  as  to  Smith's  lack  of  the 

requisite  qualifications  of  a  licensee  is  confirmed  by 
the  use  made  of  THE  CAROLINA  WATCHMAN  in  con¬ 
nection  with  the  radio  broadcasts  to  solicit  funds  for  his 
religious  work.  The  sincerity  or  worthiness  of  his  ob¬ 
jectives  does  not  justify  the  methods  which  he  has  used. 
The  solicitation  of  contributions  on  the  ground  of  desperate 
need  at  times  when  his  bank  balances  were  substantial 
and  the  plea  that  a  thousand  dollars  a  week  was  needed 
for  broadcasts  over  station  XERF  when  the  time  had 
already  been  paid  for  at  a  cost  averaging  less  than  eighty 
dollars  per  week  cannot  be  reconciled  with  the  sense  of 
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responsibility  reasonably  to  be  expected  of  one  vested 
with  a  public  trust. 

11.  The  programs  offered  by  applicant  over  its  AM 
facilities,  though  not  completely  developed,  and  its  FM 
program  proposals  are  meritorious. 

12.  Upon  the  entire  record  in  this  case  and  particularly 
in  view  of  the  foregoing,  we  can  only  conclude  that  the 
above  applications  should  be  denied.  Accordingly,  It  Is 
Ordered,  This  10th  day  of  August,  1949,  that: 

(1)  Independent's  application  for  an  FM  construction 
permit  is  denied: 

(2)  Independent's  application  for  an  AM  broadcast 
license  is  denied:  and 

(3)  In  order  that  Independent  may  be  afforded  time 
to  cease  its  operations  and  wind  up  its  affairs,  it  is  granted 
authority  to  continue  temporary  operation  for  a  period  of 
nbt  more  than  ninetv  davs  from  the  date  hereof. 

I  ’  FEDERAL  COMMUNICATIONS 

COMMISSION 
/s/  T.  J.  Slowie 
T.  J.  Slowie 
Secretary 

Released:  August  11,  1949 
(SEAL) 

2467  APPENDIX  I 

Balings  of  the  Commission  on  Exceptions 
Filed  hi/  Independent  Broadcasting  Company 

Exceptions  7  and  2  are  denied  because  the  Initial  Decision 
accurately  reflects  the  pertinent  facts  in  the  record  con¬ 
cerning  the  matters  to  which  these  exceptions  are  directed. 

Exception  3  is  granted  and  the  Decision  is  amended 
accordingly. 

Exception  4  is  denied  because  the  finding  of  fact  to 
which  this  exception  is  directed  is  sustained  by  the  record 
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and  the  paragraph  of  the  Initial  Decision  in  question  ade¬ 
quately  reflects  the  facts  contained  in  the  record. 

Exception  5  is  granted.  The  finding  “without  the  benefit 
of  any  system  of  bookkeeping’ ’  is  amended  to  show  that 
the  operations  in  question  were  conducted  “without  the 
benefit  of  an  adequate  system  of  bookkeeping.”  The  Deci¬ 
sion  is  also  amended  to  show  that  the  accountant  indicated 
that  if  he  had  had  sufficient  time  he  probably  could  have 
made  an  “audit”  of  the  accounts  of  the  activities  in  ques¬ 
tion. 

Exception  6  is  denied  because  the  record  sustains  the 
findings  concerning  the  nature  of  Smith’s  interests  in  the 
Southern  Bible  Institute,  Radio  Bible  Hour  and  THE 
CAROLINA  WATCHMAN,  and  the  Initial  Decision  sets 
forth  in  sufficient  detail  his  connection  with  them  at  the 
time  of  the  hearing,  the  filing  of  the  applications  and 
within  the  five  year  period  immediately  prior  to  the  appli¬ 
cations. 

Exception  7  is  denied  because  the  facts  found  and  con¬ 
clusions  made  in  the  Initial  Decision  to  which  this  exception 
is  taken  are  supported  by  the  record. 

Exceptions  8,  9.  11  and  12  are  denied  because  the  matters 
in  the  Initial  Decision  to  which  these  exceptions  are  taken 
are  supported  by  the  record. 

Exception  10  is  granted  and  the  Decision  is  amended 
accordingly. 

Exception  IS  is  denied.  The  findings  to  which  this  ex¬ 
ception  is  directed  are  supported  by  the  record  and  the 
purpose  to  which  Mr.  Smith  devotes  the  proceeds  of  this 
enterprise  or  his  intentions  with  respect  thereto  does  not 
alter  the  intrinsic  nature  of  the  ownership  of  THE  CARO¬ 
LINA  WATCHMAN. 

Exception  14  is  denied  because  the  nature  of  the  liabilities 
which  Smith  failed  to  disclose  are  set  forth  in  sufficient 
detail  to  indicate  his  obligation  to  reveal  them  to  the 
Commission.  The  pertinent  facts  which  show  Mr.  Smith’s 
intentions  and  duty  with  respect  to  the  complete  disclosure 
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to  tiie  Commission  of  liis  assets  and  liabilities  are  set  forth 
in  tfio  Initial  Decision. 

Exception  15  is  denied  because  tbe  matters  to  which  it  is 
directed  are  fully  supported  by  the  record. 

Exception  lG  is  denied  because  the  record  does  not  sup¬ 
port  the  collateral  attack  on  the  action  of  the  Board  of 
Directors  of  the  Chamber  of  Commerce. 

2408  Exception  77  is  denied  because  the  facts  which  it 
is  charged  should  be  set  forth  in  the  Initial  Decision 
are  not  contained  in  the  record. 

Exception  is  is  denied  because  the  ruling  was  in  accord 
with  the  issues  in  this  proceeding  and  the  rules  of  evidence. 

Exception  7.9  is  denied  because  the  finding  excepted  to  is 
supported  by  the  record,  and  the  quotations  quoted  out  of 
context  do  not  distort  the  nature  of  the  language  of  those 
quotations. 

Exception  20  is  denied  because  the  statement  to  which 
it  is  directed  is  supported  by  the  record.  That  part  of  the 
exception  dealing  with  the  Examiner's  failure  to  find  there 
was  no  evidence  of  wrongful  appropriation  of  funds  by 
Smith  is  not  well  taken.  A  finding  based  on  a  lack  of 
evidence  is  not  required  when  the  particular  fact  was  not 
in  issue. 

Exception  21  is  denied  because  no  specific  evidence  was 
submitted  showing  the  effect  of  checks  issued  against  the 
account  but  not  presented  for  payment  at  the  time  the 
appeals  for  funds  by  Smith  were  made. 

Exception  22  is  denied  because  the  findings  referred  to 
in  this  exception  are  sufficiently  detailed  to  reflect  the 
evidence  contained  in  the  record. 

Exception  23  is  denied  because  reference  was  made  to 
the  complete  report  of  the  decision  in  the  proceeding 
referred  to  in  the  exception. 

Exception  24  is  granted  and  the  Decision  is  amended 
accordingly. 

Exceptio-n  25  is  denied  because  the  conclusions  to  which 
it  is  directed  are  supported  by  the  record. 


269  A 


Exception  26  is  denied  insofar  as  it  attacks  the  conclu¬ 
sion  that  the  transfer  of  stock  constituted  transfer  of 
control  of  the  corporation  for  reasons  stated  in  the  Initial 
Decision  and  granted  insofar  as  it  relates  to  the  FM 
application  and  the  Decision  is  amended  accordingly. 

Exception  27  is  denied.  The  record  supports  the  conclu¬ 
sion  to  which  this  exception  is  directed.  Intent  in  this 
case  is  shown  from  the  application  and  surrounding  cir¬ 
cumstances  and  their  effect,  not  by  subsequent  explanations 
of  intent  unrelated  to  the  circumstances  surrounding  the 
application  after  the  Commission's  reliance  and  action  on 
statements  that  should  reasonably  have  been  expected  to 
deceive  the  Commission. 

Exceptions  28  and  29  are  denied  because  the  record  sup¬ 
ports  the  conclusions  to  which  these  exceptions  are  directed. 

Exception  30  is  denied  for  the  reasons  stated  in  the 
Decision.  The  record  supports  the  conclusion  attacked  in 
this  exception. 

Exceptions  31,  32,  33  and  34  are  denied  for  reasons 
stated  in  the  Decision. 

2469  August  17,  1949 

In  reply  refer  to 
*  5220 

J.  Harold  Smith  and  Myrtice  Rhodes  Smith 
104  Evening  Side  Drive 
Chattanooga,  Tennessee 
Dear  Sir  and  Madam: 

Reference  is  made  to  your  your  application  BTC-739  for 
voluntary  transfer  of  control  of  Independent  Broadcasting 
Corporation,  Radio  Station  "WIBK,  from  J.  Harold  Smith 
and  Myrtice  Rhodes  Smith  to  James  T.  Cox,  Jr.,  and  C.  L. 
Schenck. 

You  are  advised  that  this  application  was  dismissed  by 
the  Commission  on  August  10,  1949. 

Very  truly  yours 
T.  J.  Slowie 
Secretary 
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Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 

In  re  Applications  of 

INDEPENDENT  BROADCASTING  COMPANY,  INC. 

(WIBK) 

Knoxville,  Tennessee 
For  FM  Construction  Permit 
For  AM  Broadcast  License 
DOCKET  NO.  S4S9 
FILE  NO.  BPH-1146 
DOCKET  NO.  S490 
FILE  NO.  BL-2550 

Memorandum  Opinion  and  Order 

BY  THE  COMMISSION:  Commissioner  Walker  not 
participating:  Commissioner  Jones  concurring  in  the  result. 

1.  The  Commission  has  before  it  for  consideration  the 
petition,  filed  on  August  30,  1949,  by  Independent  Broad¬ 
casting  Company,  Inc*.  (WIBK),  Knoxville,  Tennessee,  di¬ 
rected  against  the  Decision  (released  herein  on  August  11, 
1949),  seeking,  in  the  alternative  (1)  reconsideration  of 
the  Commission's  action  in  denying  the  applications  of 
petitioner  for  an  FM  construction  permit  and  an  AM  broad¬ 
cast  license:  (2)  a  grant  of  these  applications  and  the 
application  of  J.  Harold  Smith  and  Myrtice  Rhodes  Smith 
(File  No.  BTC-739)  for  consent  to  transfer  all  of  their 
interest  in  petitioner  to  James  T.  Cox,  Jr.,  and  C.  L. 
Schenck:  (3)  a  grant  of  the  applications  in  this  proceeding 
conditioned  upon  J.  Harold  Smith’s  divesting  himself  of 
any  interest  in  petitioner;  (4)  a  rehearing;  or  (5)  reopening 
of  the  record  to  develop  further  evidence  with  respect  to 
factual  situations  which  it  is  alleged  do  not  justify  or  have 
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been  inadequately  developed  to  justify  the  findings  of  the 
Commission. 

2.  The  petitioner  urges  in  support  of  its  petition  (1) 
that  the  Commission's  Decision  and  findings  of  conceal¬ 
ments,  misrepresentations  and  disqualification  are  not  sup¬ 
ported  by  substantial  evidence  and  are  contrary  to  the 
indisputable  character  of  the  evidence;  (2)  that  the  findings 
are  legally  inadequate,  unfair,  arbitrary  and  capricious; 

(3)  that  the  Decision  rests  on  erroneous  legal  principles; 

(4)  that  petitioner  was  not  afforded  the  type  of  hearing  to 
which  it  was  entitled  and  that  the  hearing  was  hostile  and 
not  unbiased;  (5)  that  the  action  of  the  Commission  in 
denying  its  application  for  a  license  was  punitive  in  char¬ 
acter;  and  (6)  that  the  dismissal  of  the  application  of 
J.  Harold  Smith  and  Myrtice  Rhodes  Smith  for  consent 
to  transfer  their  interest  in  the  petitioner  to  Mr.  Cox  and 
Mr.  Schenck  is  improper.  These  generalities  are  detailed 
in  the  petition  in  terms,  most  of  which  have  already  been 
advanced  in  the  exceptions  to  the  Initial  Decision,  pre¬ 
viously  before  the  Commission,  while  others  are  here  set 
forth  for  the  first  time. 

3.  At  the  outset,  we  believe  that  any  consideration  in 
this  proceeding  of  the  application  of  J.  Harold  Smith  and 
Myrtice  Rhodes  Smith  for  consent  to  transfer  their  interest 
in  the  petitioner  to  Mr.  Cox  and  Mr.  Schenck  is  inappro¬ 
priate  since  that  application  for  transfer  is  not  involved 
in  the  present  proceeding.  In  any  event,  that  matter  is 
rendered  moot  since  by  reason  of  our  ruling  herein  we 
have  determined  that  petitioner  is  not  qualified  to  receive 
a  station  license  and  there  is  consequently  nothing  within 
the  authority  of  the  Commission  upon  which  such  a  transfer 
would  operate.  Cf.  Broadcasting  Service  Organization , 
Inc.  (WORL),  3  RR  979.  994  (1947) :  affirmed  in  337  V.  S. 
901  (1949)  (FCC  v.  Broadcasting  Service  Organization, 
Inc.),  reversing  171  F.  2d  1007  (1948).  Similarly,  we  do 
not  consider  as  appropriate  the  alternative  request  for 
relief  mentioned  in  Paragraph  1(3)  above. 
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2590  4.  The  petitioner  deals  at  length  with  the  evi¬ 

dence  concerning  our  findings  and  conclusions  of  mis¬ 
representations  or  concealments  on  the  part  of  the  peti¬ 
tioner  and  J.  Harold  Smith  and  as  to  the  general  qualifi¬ 
cations  of  the  petitioner  and  Mr.  Smith.  These  matters 
were  in  substance  raised  in  the  exceptions  to  the  Initial 
Decision  and  rulings  thereon  were  made  in  the  Decision. 
We  have  carefully  considered  these  assignments  of  error 
and  petitioner's  arguments  as  to  the  weight  which  should 
he  given  the  testimony  with  respect  to  them,  have  reviewed 
our  findings  in  the  light  of  its  contentions,  and  conclude 
that  petitioner's  contentions  are  without  merit.  The  Com¬ 
mission's  findings  and  conclusions  with  respect  to  Smith 
and  the  petitioner  are  fully  justified  and  required  by  the 
evidence  of  record. 

i 

5.  In  addition  to  points  heretofore  set  forth  in  the 
exceptions  to  the  Initial  Decision  and  at  the  oral  argument 
thereon,  petitioner  advances  for  the  first  time  certain  as¬ 
signments  of  error  and  arguments  which  it  had  a  previous 
opportunity  to  raise  but  did  not.  We  have,  however,  given 
careful  consideration  to  petitioner's  new  specifications  and 
new  and  different  arguments  in  support  of  previous  speci¬ 
fications,  and,  as  indicated  below,  conclude  that  they  do 
not  warrant  any  change  in  our  prior  ruling  herein. 

6.  Tn  connection  with  Independent's  claim  that  the  Com¬ 
mission  erred  in  its  conclusions  concerning  the  omission 
qf  assets  and  liabilities  from  financial  statements  submitted 
to  the  Commission,  petitioner  includes  objections  which 

the  Commission  has  alreadv  considered  as  well  as  those 

• 

now  initially  interposed.  As  to  the  latter,  we  are  of  the 
opinion  that  there  is  no  merit  in  petitioner’s  position  that 
the  Commission  erred  in  its  conclusion  regarding  the  dis¬ 
qualifying  effect  of  Smith’s  actions,  or  in  the  construction 
of  the  law  applicable  to  the  situation.  The  Decision  ex¬ 
presses  our  interest  and  concern  in  the  execution  and  filing 
of  documents  with  the  Commission.  Smith's  entire  course 
of  conduct,  as  revealed  by  his  omissions  and  concealments, 
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indicated  a  lack  of  candor  in  dealing  with  the  Commission 
and  a  disrespect  for  its  requirements  which  augured  ill 
for  petitioner’s  attitude  as  a  licensee.  Obviously,  the 
pattern  of  behavior  which  is  regarded  as  disqualifying  will 
vary  from  case  to  case,  some  applicants  being  more  flagrant 
in  their  derelictions  than  others.  The  factors  upon  which 
the  Commission  based  its  decision  are  clearly  set  forth 
therein.  Smith’s  and  the  applicant’s  conduct  was  well 
below  that  which  the  Commission  has  a  right  to  expect  from 
applicants,  and  there  is  no  novel  extension  of  precedent 
in  proscribing  such  actions.1 

7.  In  its  attack  upon  the  conclusion  that  the  “public 
interest  would  [not]  be  served  by  vesting  in  Smith  the 
public  responsibility  of  a  broadcast  licensee”  (Paragraph 
9  of  Conclusions  in  the  Decision),  petitioner  argues  that 
the  basic  consideration  is  that  Smith  is  not  the  licensee. 
But  this  ignores  Smith’s  interest  and  position  in  the  appli¬ 
cant.  Petitioner  in  effect  urges  that  we  consider  the 
qualifications  of  Smith  separately  from  those  of  the  re¬ 
maining  stockholders  and  the  petitioner.  This  we  cannot 
do.  In  considering  an  application  by  a  corporation,  we 
cannot  separate  the  qualifications  of  the  individual  stock¬ 
holders,  officers  and  directors  and  those  of  the  corporation, 
since  it  is  through  the  individuals  that  the  policies  of  the 
corporation  are  formed  and  carried  out.  To  find  that 
Smith  is  disqualified  and  the  corporation  qualified  would 
require  us  to  close  our  eyes  to  all  facts  upon  which  we 
could  determine  the  qualifications  of  applicants. 
2597  8.  Petitioner  also  contends  that  the  Commission 

has  made  no  ultimate  findings  with  respect  to  quali¬ 
fications  wliich  are  related  to  basic  findings,  that  petitioner 
was  denied  a  fair  and  impartial  hearing,  and  that  the 
record  should  be  reopened  for  the  further  development  of 


1  See  Mansfield  Journal  Co.  v.  FCC,  180  F.  2d  28,  33  (1950), 
Mester  v.  United  States,  70  F.  Supp.  118,  122  (1947),  affd.,  332  U.  S. 
749  (1947). 
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factual  situations  that  do  not  justify  and  support  the  find¬ 
ings  made.  We  are  of  the  opinion  that  these  contentions 
are  without  merit.  The  Decision  stated,  with  examples, 
that  Smith’s  “language,  on  occasion,  has  exceeded  the 
latitude  required  for  even  the  most  foreceful  presentation 
of  arguments  and  points  of  view."  :  It  aptly  characterized 
Smith's  language  as  a  basis  for  concluding  that  he  had 
demonstrated  his  unfitness  to  be  entrusted  with  the  re¬ 
sponsibilities  of  station  operation,  and  it  is  immaterial  (as 
indicated  in  Paragraph  9  of  the  Conclusions)  that  his 
language  was  not  “unlawful".  From  a  review  of  the  De¬ 
cision  it  is  clear  that  appropriate  basic  and  ultimate  findings 
were  made.  As  to  the  objection  to  the  nature  of  the 
hearing,  it  should  be  noted  that  the  hearing  was  adjourned 
from  Washington  to  Knoxville,  with  approximately  a 
month's  delay,  in  order  to  accord  petitioner  full  opportu¬ 
nity  to  present  such  evidence  as  it  desired  in  connection 
with  the  charges  against  Smith,  that  petitioner  was  repre¬ 
sented  by  counsel,  and  that  no  advantage  was  taken  of 
petitioner.  We  see  no  reason,  therefore,  for  reopening 
the  record  as  requested. 

0.  Tt  is  also  charged  that  Independent  has  not  been 
afforded  the  type  of  hearing  to  which  it  is  entitled  by 
reason  of  the  fact  that  the  issues  specified  for  hearing  do 
not  reasonably  comprehend  the  considerations  upon  which 
this  case  has  been  decided,  and  that  the  record  should  be 
reopened  to  permit  Independent  to  present  evidence  bear- 


-  Petitioner  seeks  to  disassociate  Smith  from  responsibility  for 
the  statements  appearin.tr  in  THE  CAROLINA  WATCHMAN  by 
claiming  that  Smith,  “although  admitting  responsibility  for  articles 
appearing  in  the  paper  ...  in  fact  feels  that  he  did  not  edit 
the  articles  appearing  in  this  paper  (T.  1139).”  Reference  to  the 
cited  page  of  the  transcript  discloses  that  Smith  testified  as  follows: 

”Q.  Do  you  feel  that  you  edited  that  paper  as  closely  as  you 
might  have? 

“A.  Well.  I  could  have  always  done  better.” 

This  testimony  obviously  does  not  support  the  above  quotation 
from  the  petition. 
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mg  on  its  qualifications  in  the  light  of  considerations  em¬ 
ployed  adversely  against  it  which  could  not  reasonably 
have  been  contemplated  from  the  hearing  issues.  This 
objection,  though  not  stated  in  the  exceptions  to  the  Initial 
Decision,  was  covered  in  the  oral  argument  thereon  bv 
petitioner.  In  its  petition,  Independent  declares  that  it 
“ requested  and  was  denied  a  prehearing  conference  at 
which  it  would  have  been  afforded  the  administrative 
counterpart  of  a  bill  of  particulars  and  have  learned  the 
character  of  the  issues  which  it  would  be  expected  to  meet 
in  preparing  its  case  (T.  421). ^  The  cited  transcript 
2598  page  mentions  no  such  request  or  denial,  and  at  the 
oral  argument  counsel  for  petitioner  stated  that  it 
had  not  asked  for  a  prehearing  conference  but  had  re¬ 
quested  that  the  case  be  handled  by  affidavit  rather  than 
hearing  (oral  argument,  T.  38).  It  is  clear  that  petitioner 
was  at  all  times  aware  of  the  matters  in  issue,3  and  was 
given  full  opportunity  to  and  did  present  evidence  on  the 
charges  presented.  Its  request  that  the  record  be  reopened 
is  consequently  without  merit. 

10.  Only  brief  mention  need  be  made  of  petitioner’s 
contention  that  the  Decision  is  punitive  in  character,  and 
that  the  Commission’s  ruling  will  result  in  financial  loss 
to  the  petitioner  and  its  stockholders.  The  purpose  of  the 
proceeding,  as  set  forth  in  the  issues,  was  to  determine 
whether  petitioner  had  misrepresented  or  concealed  certain 
facts  from  the  Commission,  the  character  of  the  program 
service  proposed,  and  the  legal,  financial,  and  other  quali¬ 
fications  of  the  applicant,  its  officers,  directors  and  stock¬ 
holders,  to  construct  and  operate  the  proposed  AM  and 
FM  stations.  As  a  result  of  the  evidence  and  our  findings 
thereon,  we  concluded  that  the  operation  of  the  stations 
proposed  by  petitioner  would  not,  for  the  reasons  stated 
in  tlie  Decision,  be  in  the  public  interest.  “.  .  .  The  with¬ 
holding  of  a  privilege,  granted  by  the  Government  only 
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to  fully-qualified  applicants  [does  not]  amount  to  a  penalty, 
when  there  is  sound  basis  for  finding  the  applicant  unfit. 
Federal  Communications  Commission  v.  WOKO,  Inc.,  329 

T~  C  OOO  •*  4 
L  .  o. - O. 

11.  Accordingly,  and  for  the  reasons  set  forth  in  the 
Decision  and  in  this  Memorandum  Opinion  and  Order,  IT 
TS  ORDERED.  This  1st  day  of  June,  1950,  That  the 
petition  for  reconsideration,  rehhearing  or  reopening  of 
the  proceeding,  filed  by  Independent  Broadcasting  Com¬ 
pany,  Tnc*.  CVYIBK),  on  August  30,  1949,  is  DENIED:  and 
that  in  order  that  Independent  may  be  afforded  time  to 
cease  its  operations  and  wind  up  its  affairs,  it  is  granted 
authority  to  continue  operation  for  a  period  of  not  more 
than  thirty  days  from  the  date  of  release  of  this  Memo¬ 
randum  Opinion  and  Order. 

FEDERAL  COMMUNICATIONS 
COMMISSION 
/s/  T.  J.  Slowie 
T.  J.  Slowie 
Secretary 

Released:  June  2,  1950 
(SEAL) 
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Order 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.  on  the  21st  day  of 
June,  1950; 

The  Commission  having  under  consideration  a  petition 
requesting  reconsideration  of  its  action  of  August  11,  1949 
dismissing  as  moot  the  above  entitled  application  for  con¬ 
sent  to  transfer  of  control  of  Independent  Broadcasting 
Company,  permittee  of  station  WIBK,  Knoxville,  Tennes¬ 
see;  and 

IT  APPEARING,  That  the  Commission  in  its  decision 
of  August  11,  1949  denied  the  applications  of  Independent 
Broadcasting  Company  for  license  to  cover  construction 
permit  for  station  WIBK  and  for  construction  permit  for 
a  frequency  modulation  station  in  Knoxville,  Tennessee 
and  concurrently  therewith  dismissed  the  aforesaid  appli¬ 
cation  for  consent  to  transfer  as  being  moot;  and 

IT  FURTHER  APPEARING,  That" the  Commission,  by 
its  decision  released  June  2,  1950,  denied  the  petition  of 
Independent  Broadcasting  Company  seeking,  among  other 
things,  reconsideration  of  the  above  actions  of  August  11, 
1949  and  refused  to  consider  the  above  application  for 
transfer  because  of  its  decision  that  the  petitioner  was  not 
qualified  to  receive  a  station  license  and  that,  consequently, 
there  was  nothing  within  the  authority  of  the  Commission 
upon  which  such  a  transfer  would  operate; 

IT  IS  ORDERED,  That  the  aforesaid  petition  of  Inde¬ 
pendent  Broadcasting  Company  requesting  reconsideration 
of  the  Commission’s  action  of  August  11,  1949  dismissing 
as  moot  the  aforesaid  application  to  transfer  control  of 
Independent  Broadcasting  Company  IS  HEREBY  DIS¬ 
MISSED  AS  MOOT. 

FEDERAL  COMMUNICATIONS 
COMMISSION 
T.  J.  Slowie 
Secretary 
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APPELLANT’S  STATEMENT  OF  QUESTIONS 

PRESENTED 

The  questions  presented  to  the  Court  for  decisions 
are  as  follows : 

1.  Whether  the  Commission  can  designate  for  hear¬ 
ing  an  application  for  license  to  cover  a  construction 
permit  upon  general  issues,  exploratory  in  nature,  and 
as  a  result  of  such  a  hearing  accomplish  the  termina¬ 
tion  or  revocation  of  the  construction  permit  authoriza¬ 
tion,  without  first  complying  with  the  procedural  re¬ 
quirements  and  implications  of  Section  312(a)  of  the 
Communications  Act  and  Section  9(b)  of  the  Adminis¬ 
trative  Procedure  Act,  and  without  finding  that  the 
causes  or  circumstances  leading  to  such  action  arose  or 
first  came  to  the  Commission’s  attention  subsequent  to 
the  grant  of  the  construction  permit. 

2.  Whether  the  Commission  can  deny  a  broadcast 
application  of  a  corporate  applicant  solely  because  it 
finds  a  33^4%  stockholder  is  disqualified  without  relat¬ 
ing  his  disqualifications  to  the  corporation,  without  con¬ 
sidering  the  qualifications  of  the  other  individual  stock¬ 
holders,  without  attaching  significance  to  the  meritorious 
operation  of  its  broadcast  station  by  the  corporation  and 
the  stockholders,  and  without  reaching  a  conclusion  that 
a  grant  of  the  application  would  not  serve  the  public 
interest,  convenience,  or  necessity  within  the  meaning 
of  Section  309(a)  of  the  Communications  Act. 

3.  Whether  the  Commission’s  findings  of  ultimate 

fact:  (a)  that  control  of  appellant  was  transferred 

without  proper  authority;  (b)  that  appellant  made  an 
erroneous  statement  in  the  application;  (c)  that  Rev¬ 
erend  Smith  failed  to  report  an  interest  in  certain 
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“business  or  financial  enterprises”;  (d)  that  Reverend 
Smith  owned  and  failed  to  report  a  substantial  interest 
in  Radio  Station  XERF;  (e)  that  Reverend  Smith  failed 
to  report  certain  assets  in  his  financial  statement;  and 
(f)  that  the  omission  of  certain  liabilities  from  Rev¬ 
erend  Smith’s  balance  sheet  is  a  cause  for  denial,  are 
incorrect  as  a  matter  of  law. 

4.  Whether  the  inclusion  in  the  Decision  of  certain 
findings  that  are  contrary  to  the  undisputed  evidence 
does  not  clearly  show  that  the  Decision  is  arbitrary  and 
capricious  and  must  be  remanded. 

5.  Whether  a  government  agency  may  properly  in¬ 
clude  in  a  decision  material  that  is  prejudicial  to  an 
applicant  when  no  use  is  made  of  that  material  in  reaching 
the  findings  of  ultimate  fact  or  the  conclusion. 

6.  Whether  the  use  of  Reverend  Smith’s  religious 
activities,  speeches,  writings,  and  meetings  as  a  basis 
for  a  denial,  without  findings  that  these  activities  were 
illegal,  violates  the  First  Amendment  to  the  Constitu¬ 
tion. 

7.  Whether  the  Commission  may  (1)  accept  as  true 
the  testimony  of  a  government  witness,  after  denying 
appellant  an  opportunity  to  refute  that  testimony,  or 
(b)  deny  appellant  the  right  to  cross-examine  a  gov¬ 
ernment  witness  on  a  material  issue,  without  depriving 
appellant  of  a  full  and  fair  hearing  guaranteed  by  the 
Fifth  Amendment  to  the  Constitution. 

S.  Whether  there  is  a  logical,  rational  and  coherent 
relationship  between  the  findings  relative  to  Reverend 
Smith’s  private  activities  and  the  conclusion  of  dis¬ 
qualification  based  thereon,  when  no  finding  is  made 
that  such  activities  are  not  entirely  legal,  or  that  they 
will  be  carried  over  into  the  field  of  radio  wrhere  they 
will  be  illegal. 
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9.  Whether  the  Commission’s  finding  that  Reverend 
Smith’s  appeals  for  funds  in  connection  with  his  re¬ 
ligious  activities  reveal  a  lack  of  a  required  sense  of 
responsibility  is  supported  by  substantial  evidence,  and 
whether  there  is  a  logical  relationship  between  the  find¬ 
ings  and  conclusion  since  material  facts  are  ignored. 

10.  Whether  the  Commission  may  completely  destroy 
the  property  interest  of  an  innocent  party  without  even 
considering  whether  a  less  drastic  order,  protecting  that 
interest,  would  not  better  serve  the  public  interest,  con¬ 
venience,  and  necessity. 

11.  Whether  the  findings  of  fact  must  support  the 
principles  which  the  agency,  itself,  has  said  are  con¬ 
trolling  in  reaching  its  conclusion  in  order  for  an  appel¬ 
late  court  to  affirm  that  decision. 

12.  Whether  an  appellate  court  may  affirm  an  ad¬ 
ministrative  decision,  which  is  expressly  based  on  all 
the  findings  contained  in  the  decision,  when  only  a  small 
portion  of  those  findings  are  shown  to  be  valid,  or  must 
it  remand  the  case  for  a  new  hearing  since  the  deter¬ 
mination  of  how  the  agency  will  act  on  the  valid  find¬ 
ings  is  a  question  of  policy  entrusted  to  the  agency 
alone. 
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No.  10,693 


Independent  Broadcasting  Company,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 


Appeal  From  The  Federal  Communications  Commission 


BRIEF  FOR  APPELLANT 


I 

JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  Decision  of  the  Federal  Com¬ 
munications  Commission,  on  August  11,  1949,  denying 
appellant’s  application  for  a  license  for  Station  WIBK 
and  application  for  a  High  Frequency  construction  per¬ 
mit,  which  denial  was  reaffirmed  on  June  2,  1950,  when 
appellant’s  petition  for  reconsideration,  rehearing  or  re¬ 
opening  of  the  proceeding  was  denied.  The  Notice  of 
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Appeal  was  filed  on  June  22,  1950.  Appellant  invokes  the 
jurisdiction  of  this  Court  under  Sections  402(b)  and 
402(c)  of  the  Communications  Act  of  1934,  as  amended, 
and  Section  10  of  the  Administrative  Procedure  Act. 

II 

STATEMENT  OF  CASE 

On  July  3,  1946,  the  appellant,  Independent  Broadcast¬ 
ing  Company,  filed  with  the  Federal  Communications 
Commission  an  application  (File  No.  BP-5000)  request¬ 
ing  the  issuance  of  a  construction  permit  for  a  new 
standard  broadcast  station  to  be  located  at  Knoxville, 
Tennessee.  The  facilities  requested  in  this  application 
were  S00  kc,  1  kw  power,  and  daytime  hours  of  opera¬ 
tion.  (R.  I1).  After  due  consideration  the  Commission 
granted  this  application  on  October  10,  1946.  (R.  111). 

On  November  20,  1946,  appellant  filed  an  application  for 
modification  of  construction  permit  (FCC  Form  304) 
(R.  113),  which  was  granted  on  April  7,  1947.  (R.  258). 
On  June  13,  1947,  a  second  application  for  modification 
of  construction  permit  (FCC  Form  304)  was  received  by 
the  Commission.  (R.  264).  On  that  same  date,  June  13, 
1947,  the  Commission  received  an  Interim  Ownership 
Report  (FCC  Form  323 A)  from  the  appellant.  (J.  A. 
30A).  Thereafter,  on  July  8,  1947,  Independent  Broad¬ 
casting  Company  filed  its  application  (File  No.  BL-2500) 
for  a  license  to  cover  the  construction  permit  pursuant 
to  which  it  had  constructed  its  standard  broadcast  sta¬ 
tion,  WIBK.  (R.  307).  Simultaneously  appellant,  having 
made  Station  TVIBK  ready  for  operation  according  to  the 
terms  of  its  said  construction  permit,  requested  the  Com- 


1  Appellant,  in  this  brief,  has  used  the  symbol  “J.  A.”  to  refer  to 
Joint  Appendix;  “App.”  to  refer  to  appellant’s  appendix  attached 
to  this  brief ;  and  “R.”  to  the  record. 


mission  to  authorize  the  commencement  of  operation. 
This  authorization  was  granted  by  the  Commission  on 
July  11,  1947,  in  accordance  with  its  Rules  concerning 
program  tests.  (R.  336).  Since  that  date  Station  WIBK 
has  been  in  continuous  commercial  operation  under  pe¬ 
riodic  Commission  authorizations. 

On  December  16,  1946,  subsequent  to  the  grant  of  the 
aforementioned  construction  permit  for  the  establishment 
of  a  standard  broadcast  station,  Independent  Broadcast¬ 
ing  Company  filed  its  application  (File  No.  BPH-1146) 
requesting  permission  to  establish  a  Class  B  Frequency 
Modulation  station  also  to  be  located  in  Knoxville,  Ten¬ 
nessee.  (R.  161).  On  December  21,  1946,  appellant  filed 
an  amendment  to  the  application  for  construction  permit. 
(J.  A.  24A).  Two  subsequent  amendments  to  the  appli¬ 
cation  for  an  FM  station  were  received  at  the  Commission 
on  January  24,  1947,  (R.  247)  and  March  10,  1947.  (R. 
255). 

On  August  14,  1947,  the  Commission  having  received,  so 
it  is  alleged,  certain  information  indicating  that  Inde¬ 
pendent  Broadcasting  Company,  or  its  officers  and  stock¬ 
holders,  may  have  engaged  in  misrepresentations  and  con¬ 
cealments  in  various  applications,  amendments,  and  re¬ 
ports  filed  with  the  Commission,  designated  for  hearing 
in  a  consolidated  proceeding  appellant’s  application  for 
a  license  for  its  standard  broadcast  station  WIBK  and  its 
application  for  a  Frequencv  Modulation  broadcast  station 
construction  permit.  ( J.  A.  26A). 

The  consolidated  proceeding  thereon  was  held  in  Wash¬ 
ington,  D.  C.,  on  October  20  through  October  24,  1947,  and 
in  Knoxville,  Tennessee,  on  November  17  through  Novem¬ 
ber  19,  1947,  before  former  Commissioner  C.  J.  Durr. 

On  July  29,  1948,  Commissioner  Durr  released  his  Ini¬ 
tial  Decision  in  which  he  concluded  that  appellant’s  appli¬ 
cations  should  be  denied.  (R.  2174).  Independent  Broad¬ 
casting  Company  thereupon,  on  August  13,  1948,  filed  its 
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Exceptions  to  the  Initial  Decision  and  requested  permis¬ 
sion  to  appear  and  present  oral  argument  in  support 
thereof.  (R.  2212).  The  Commission  acceded  to  this  re¬ 
quest,  and  oral  argument  was  held  on  December  6,  1948, 
following  which  a  Final  Decision  was  released  on  August 
11,  1949.  The  Final  Decision  ordered  that  both  of  appel¬ 
lant’s  applications  be  denied  and,  by  specifically  authoriz¬ 
ing  its  continued  operation  for  “not  more  than  ninety 
days”  from  August  11,  1949,  in  effect,  ordered  appellant 
to  cease  operating  AM  Station  WIBK  when  that  period 
of  time  expired.  The  Decision  also  denied,  in  essential 
respects,  the  Exceptions  filed  on  behalf  of  Independent 
Broadcasting  Company. 

The  Commission,  simultaneously  with  its  Final  Decision, 
dismissed  as  moot  an  application  (File  No.  BTC-739) 
filed  with  the  Commission  on  February  23,  1949,  whereby 
J.  Harold  Smith  and  Myrtice  Rhodes  Smith  proposed  to 
transfer  all  of  the  stock  held  by  them  in  Independent 
Broadcasting  Company  to  James  C.  Cox,  Jr.,  and  C.  L. 
Schenck,  residents  of  Knoxville  and  Alcoa,  Tennessee,  re¬ 
spectively.  This  application  had  been  accepted  for  filing 
by  the  Commission  on  March  7, 1949.  (R.  2336). 

Independent  Broadcasting  Company,  on  August  30, 
1949,  filed  (1)  a  petition  for  reconsideration,  rehearing 
or  reopening  of  the  record,  and  (2)  a  petition  for  recon¬ 
sideration  of  the  action  of  the  Commission  in  dismissing 
as  moot  the  application  for  transfer  of  control  of  the 
Smith  interests  to  Cox  and  Schenck  as  above  set  forth. 
(R.  2471).  The  Commission  on  June  2,  1950,  released  its 
Memorandum  Opinion  and  Order  in  which  it  denied  these 
petitions.  (J.  A.  270A). 
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m 

STATUTES,  REGULATIONS,  AND  RULES 

INVOLVED 

The  relevant  parts  of  statutes,  regulations,  and  rules 
involved  herein  are  printed  as  part  of  the  Appendix  to 
this  brief. 


IV 

STATEMENT  OF  POINTS 

1.  The  Commission’s  Order  and  Decision  denying  ap¬ 
pellant’s  applications  are  null  and  void  for  failure  to 
comply  with  Sections  312(a)  and  319(b)  of  the  Communi¬ 
cations  Act  of  1934,  as  amended,  and  Section  9(b)  of  the 
Administrative  Procedure  Act. 

2.  The  Decision  of  the  Commission  is  erroneous  for 
the  reasons  that  (1)  it  fails  to  determine  the  qualifica¬ 
tions  of  appellant,  or  of  Marvin  I.  Thompson  and  Mvrtice 
Rhodes  Smith;  (2)  it  fails  to  consider  the  meritorious 
operation  of  Station  WIBK;  and  (3)  it  fails  to  conclude 
that  a  grant  of  appellant’s  applications  would  not  serve 
the  public  interest,  convenience,  or  necessity  within  the 
meaning  of  Section  309(a)  of  the  Communications  Act  of 
1934,  as  amended. 

3.  The  Decision  of  the  Commission  is  erroneous  in 
that  the  findings  of  ultimate  fact  are  incorrect  as  a  mat¬ 
ter  of  law. 

4.  The  Commission’s  Decision  is  arbitrary  and  ca¬ 
pricious  in  that  three  of  the  material  findings  are  con¬ 
trary  to  the  undisputed  evidence  in  the  record. 

5.  The  Commission’s  Decision  is  arbitrary  and  capri¬ 
cious  in  that  it  contains  findings  prejudicial  to  the  appel¬ 
lant  that  are  immaterial  to  the  conclusion. 
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6.  The  Commission’s  Decision  is  arbitrary  and  capri¬ 
cious  in  that  it  is  in  violation  of  the  First  and  Fifth 
Amendments  to  the  Constitution  of  the  United  States. 

7.  The  Commission  erred  in  failing  to  find  that  the 
various  activities  attributed  to  Reverend  Smith  were  ille¬ 
gal,  criminal,  or  improper,  and  the  Decision  is  erroneous 
since  there  is  no  rational  or  coherent  relationship  between 
the  basic  facts  and  the  conclusion  of  disqualification. 

8.  The  Commission’s  conclusion  that  Reverend  Smith’s 
appeals  for  funds  are  evidence  of  a  lack  of  a  sense  of 
responsibility  is  arbitrary  and  capricious  in  that  the  find¬ 
ings  are  not  based  on  substantial  evidence,  there  is  no  logi¬ 
cal  relationship  between  the  findings  and  conclusion,  and 
material  findings  are  omitted. 

9.  The  Commission  erred  in  not  considering  whether 
an  order  less  drastic  than  a  complete  denial  of  the  appli¬ 
cation  for  license  would  not  better  serve  the  public  in¬ 
terest,  convenience,  and  necessity. 

10.  The  Commission’s  Decision  is  erroneous  since  the 
principles  upon  which  the  Decision  is  based  are  not  sup¬ 
ported  by  the  findings;  and  even  if  some  of  the  Com¬ 
mission’s  findings  are  found  to  be  valid,  the  case  must  be 
reversed,  since  a  determination  of  whether  the  denial 
should  be  based  on  the  valid  factors  alone  involves  a 
question  of  policy  and  can  be  made  only  by  the  Com¬ 
mission. 


V 

SUMMARY  OF  ARGUMENT 

Appellant  contends  that  both  the  result  reached  and 
the  methods  used  by  the  Commission  in  reaching  that  re¬ 
sult  were  erroneous. 
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1. 

The  Decision  of  the  Commission  is  null  and  void  in¬ 
sofar  as  it  purports  to  deny  appellant’s  request  for  a 
license  to  cover  its  construction  permit  authorizing  the 
construction  and  operation  of  its  AM  station,  WiBK, 
and  insofar  as  it  purports  to  terminate  appellant’s  AM 
construction  permit  authorization.  The  problem  involved, 
in  this  regard,  is  one  of  divestiture  of  the  construction 
permit — not  a  problem  of  issuing  or  refusing  to  issue  a 
license — and  divestiture  can  be  accomplished  only  by  fol¬ 
lowing  the  revocation  procedure  outlined  by  Section 
312(a)  of  the  Communications  Act  after  compliance  with 
Section  9(b)  of  the  Administrative  Procedure  Act.  Not 
only  has  the  Commission  failed  to  comply  with  these  Sec¬ 
tions  but  it  lias  also  failed  to  establish  its  authority  to 
refuse  a  license  under  Section  319(b)  of  the  Communica¬ 
tions  Act,  which  provides  that  the  causes  for  refusal  must 
arise  or  first  come  to  the  Commission’s  attention  subse¬ 
quent  to  the  granting  of  the  construction  permit. 

2. 

The  Decision  of  the  Commission  is  erroneous  in  that 
the  findings  and  conclusions  therein  contained  do  not  com¬ 
ply  with  the  requirements  of  Section  309(a)  of  the  Com¬ 
munications  Act.  Although  the  Commission’s  action  of 
denial  obviously  follows  from  considerations  of  character 
qualifications,  the  Commission  neither  determines  appel¬ 
lant’s  character  requisite  nor  the  qualifications  of  the 
other  stockholders  of  appellant,  nor  does  it  relate  the 
character  considerations  to  other  pertinent  factors,  such 
as  the  meritorious  operation  of  Station  WTBK.  More¬ 
over,  in  the  final  analysis,  it  does  not  conclude  that  the 
public  interest,  convenience,  or  necessity  would  not  be 
served  by  granting  appellant ’s  applications. 
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3. 

The  Decision  of  the  Commission  is  erroneous  in  that 
the  findings  of  ultimate  fact  are  incorrect  as  a  matter 
of  law.  (a)  The  Commission  erred  in  finding  that  con¬ 
trol  of  the  appellant  corporation  was  transferred  and  that 
a  valid  subscription  agreement  existed  for  the  sale  of 
50  shares  of  stock,  since  the  offer  was  never  accepted  by 
the  corporation.  Even  if  a  subscription  agreement  ex¬ 
isted,  the  intent  of  the  parties  to  give  each  stockholder 
one-third  of  the  ownership  of  the  corporation  was  con¬ 
trolling.  (b)  The  statement  in  the  application  that  the 
preferred  stock  was  to  be  sold  on  the  open  market  was 
not  erroneous  in  that  Reverend  Smith  did  not  intend  to 
buy  the  preferred  stock  at  the  time  the  application  was 
filed:  in  any  event,  the  intent  of  Reverend  Smith  is  im¬ 
material,  since  it  is  the  intent  of  the  corporate  applicant 
that  is  in  issue.  "Without  proper  findings,  the  Commis¬ 
sion  cannot  disregard  the  corporate  entity,  (c)  There 
was  no  requirement  that  Reverend  Smith  report  his  ac¬ 
tivities  in  the  Radio  Bible  Hour,  the  Southern  Bible 
Institute  or  THE  CAROLINA  WATCHMAN  as  a  sub¬ 
stantial  interest  in  a  business  or  financial  enterprise. 
Reverend  Smith  is  a  bona  fide  minister,  and  these  activi¬ 
ties  are  all  part  of  his  religious  work.  As  a  matter  of 
law,  bona  fide  religious  activities  are  not  included  within 
the  meaning  of  a  “business  or  financial  enterprise”, 
(d)  Reverend  Smith  was  not  required  to  report  to  the 
Commission  his  interest  in  Station  XERF,  Villa  Acuna, 
Mexico,  since  he  had  no  ownership  interest  in  that  station, 
and  the  question  in  the  application,  properly  interpreted, 
requires  a  disclosure  of  ownership  interest  only.  In  addi¬ 
tion,  the  question  does  not  ask  for  information  about  a 
foreign  station,  (e)  The  finding  that  Reverend  Smith 
omitted  assets  from  his  balance  sheet  is  arbitrary  and  ca¬ 
pricious  in  that  the  Commission  unlawfully  assumes  the 
right  to  determine  what  are  assets  and  ignores  the  good 
faith  belief  of  the  reporting  party.  The  Commission’s 
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power  in  this  regard  is  limited  to  determining  financial 
qualifications  by  Section  30S(b)  of  the  Communications 
Act.  In  addition,  the  Commission  failed  to  find  that  the 
alleged  assets  had  any  value,  and  therefore  the  conclusion 
that  they  are  assets  is  without  any  basis  in  the  findings, 
(f)  The  Commission  erred  in  failing  to  apply  to  the  find¬ 
ings  the  announced  principles  by  which  the  conclusion 
was  controlled.  An  appellate  court  must  determine  the 
validity  of  the  Commission’s  action  by  the  same  prin¬ 
ciples  used  by  that  agency.  Since  the  findings  do  not 
support  the  controlling  principles,  the  conclusion  is  in¬ 
valid.  In  addition,  the  Commission  found  that  the  “mis¬ 
representation”  was  repeated  in  the  FM  application.  This 
is  erroneous  since  the  FM  application  did  not  require  the 
submission  of  a  balance  sheet  for  Reverend  Smith.  One 
omission  does  not,  as  a  matter  of  law,  support  a  finding 
that  appellant  had  a  character  trait  of  reporting  untruth¬ 
fully  to  the  Commission. 

4. 

Material  findings  of  fact  upon  which  the  Commission, 
in  part,  based  its  final  conclusion  are  contrary  to  the  un¬ 
disputed  evidence  in  the  record.  The  erroneous  findings 
show  that  appellant’s  applications  did  not  receive  the 
consideration  of  an  “unbiased  body  of  experts”,  and  the 
findings  of  ultimate  facts  are  arbitrary  and  capricious  in 
that  they  are  not  supported  by  the  evidence. 

5. 

The  Commission’s  Decision  is  arbitrary  and  capri¬ 
cious  in  that  findings  of  fact,  prejudicial  to  appellant,  are 
included  which  are  not  material  to  the  conclusion.  The 
Commission  did  not  find  that  any  of  these  activities  were 
illegal  or  improper,  nor  were  any  findings  of  ultimate 
fact  based  thereon.  The  inclusion  of  prejudicial  material 
which  is  not  material  to  the  conclusion  requires  a  reversal 
of  the  Commission’s  Decision. 
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6. 

The  Commission's  Decision  is  arbitrary  and  capricious 
in  that  it  is  in  violation  of  the  First  and  Fifth  Amend¬ 
ments  to  the  Constitution  of  the  United  States.  By  accept¬ 
ing  as  true  the  testimony  of  a  Commission  witness  and 
by  quoting  it  in  the  Final  Decision,  the  Commission  has 
made  it  material,  and  failure  to  allow  appellant  an  oppor¬ 
tunity  to  refute  this  testimony  violates  the  Fifth  Amend¬ 
ment.  The  additional  failure  to  allow  cross-examination 
of  a  Commission  witness  on  a  material  issue  also  violates 
the  same  Amendment.  In  addition,  the  Commission’s  use 
of  the  religious  activities  of  appellant’s  stockholder,  Rev¬ 
erend  Smith,  as  a  basis  for  finding  the  latter  disqualified, 
when  these  activities  were  neither  illegal  nor  improper 
and  were  not  broadcast  over  the  radio,  is  in  violation  of 
the  First  Amendment  to  the  Constitution  of  the  United 
States.  A  Commission  decision  denying  one  sect  the  use 
of  a  government  privilege  because  of  its  religious  activi¬ 
ties  is  in  effect  a  law  penalizing  that  group  for  its  be¬ 
liefs.  It  also  denies  that  group  freedom  of  speech  and 
the  press  and  the  right  to  peaceably  assemble. 

7. 

The  Commission  erred  in  failing  to  find  that  the  vari¬ 
ous  activities  of  Reverend  Smith  were  illegal,  immoral, 
ot  improper,  and  then  basing  a  conclusion  of  disquali¬ 
fication  thereon.  Without  findings  as  to  how  these  di¬ 
vergent  facts  affect  the  character  of  Reverend  Smith,  and 
whether  that  character  is  good  or  bad,  there  is  no 
rational  or  coherent  relationship  between  the  basic  find¬ 
ings  and  the  conclusion  of  disqualification.  The  Decision 
is  so  poorly  written  that  this  Court  cannot  tell  why  Rev¬ 
erend  Smith  was  disqualified.  The  Commission  cannot 
set  up  an  arbitrary  standard  of  behavior  and  require 
applicants  to  abide  thereby.  In  addition,  legal  activities 
of  a  private  individual  are  not  evidence  that  the  same 
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activities  will  be  repeated  as  a  radio  licensee,  in  which 
capacity  they  might  be  illegal  or  improper. 

8. 

The  Commission’s  conclusion  that  Reverend  Smith’s 
appeals  for  funds  are  evidence  of  a  lack  of  a  sense  of 
responsibility  is  arbitrary  and  capricious  in  that  the  find¬ 
ings  in  that  regard  are  not  based  on  substantial  evidence. 
The  sole  evidence  used  is  the  amount  of  Reverend  Smith’s 
bank  balance,  and  such  basic  facts  as  the  amount  of 
monthly  expenses,  the  need  for  a  reserve  fund,  and  a 
varying  level  of  expenses  are  ignored.  In  addition,  a 
logical  explanation  by  Reverend  Smith,  undisputed  in 
the  record,  is  disregarded.  Consequently,  there  is  no 
logical  relationship  between  the  ultimate  fact  and  the 
basic  facts.  In  addition,  the  Commission  ignores  prac¬ 
tical  reality  in  considering  the  nature  of  Reverend 
Smith’s  religious  activities  and  obviously  intends  to  penal¬ 
ize  him  for  a  course  of  conduct  in  connection  with  his 
evangelistic  activites  that  is  neither  illegal  nor  improper. 

9. 

The  Commission  erred  in  failing  to  consider  whether 
a  sale  of  the  stock  of  Reverend  and  Mrs.  Smith  to  out¬ 
side  qualified  persons  would  not  better  serve  the  public 
interest  than  would  a  denial  of  the  application  for  license 
and  the  consequent  revocation  of  appellant’s  construction 
permit.  Only  Reverend  Smith  has  been  found  to  be  dis¬ 
qualified,  while  Marvin  I.  Thompson,  who  would  remain 
as  a  stockholder,  has  been  found  to  be  qualified,  and 
appellant’s  program  service,  under  the  latter’s  direction, 
has  been  found  to  be  meritorious.  The  failure  to  con¬ 
sider  the  application  for  authority  to  sell  Reverend 
Smith’s  stock,  without  even  making  findings  on  the  possi¬ 
bility  of  a  less  drastic  order,  punishes  appellant’s  quali¬ 
fied  stockholders  and  deprives  the  public  of  a  meritorious 
broadcast  service. 
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10. 

The  Commission’s  Decision  is  erroneous  since  the 
principles  which  were  applied  in  reaching  a  denial  are 
not  supported  by  its  own  findings,  as  required  by  law. 
While  the  findings  might  support  a  denial  in  another 
instance,  the  Commission  in  the  present  case  chose  to 
utilize  a  higher  criteria,  and  this  Court  is  limited  in  its 
review  to  a  determination  of  the  validity  of  the  Decision 
in  the  light  of  the  same  principles.  In  addition,  even  if 
a  few  of  the  alleged  grounds  for  the  denial  are  valid, 
this  Court  must  reverse.  The  denial  is  expressly  based 
on  all  the  findings  in  the  Decision  and  not  on  any  one  or 
some  of  them.  It  is  a  question  of  policy  as  to  whether 
a  few  of  the  findings  and  conclusions  are  sufficient  to 
support  a  denial.  This  question  of  policy  has  been  en¬ 
trusted  solely  to  the  Commission,  and  this  Court  cannot 
substitute  its  judgment  for  that  of  the  administrative 
agency. 

VI 

ARGUMENT 

1.  The  Commission’s  Order  and  Decision  Denying  Ap- 

1  pellant’s  Applications  Are  Null  and  Void  for  Failure 
to  Comply  with  Sections  312(a)  and  319(b)  of  the 

|  Communications  Act  of  1934,  as  Amended,  and  Section 
9(b)  of  the  Administrative  Procedure  Act. 

A)  The  Decision  of  the  Commission,  particularly  inso¬ 
far  as  it  applies  to  appellant’s  application  for  AM 
station  license  and  purports  to  terminate  appel¬ 
lant’s  construction  permit  authorization,  is  void  and 
a  nullity  for  the  reason  that  the  proceeding  upon 
which  it  is  predicated  is  unlawful  because  of  a 
failure  to  comply  with  the  Communications  Act  of 
1934,  as  amended,  particularly  Sections  312(a)  and 
319(b)  thereof. 

The  power  and  authority  which  the  Commission  can 
exercise  in  connection  with  its  licensing  functions,  at'  least 
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insofar  as  the  matters  involved  in  this  appeal  are  con¬ 
cerned,  is  clearly  outlined  in  Sections  307,  308,  309,  312, 
and  319  of  the  Communications  Act  of  1934,  as  amended, 
which  Sections  are  quoted,  in  pertinent  part,  at  pages 
113  of  the  appendix  to  this  brief.  These  sections  are 
equally  clear  and  definitive  insofar  as  the  rights  of  ap¬ 
plicants  for,  and  the  authorized  operators  of,  radio  fa¬ 
cilities  are  concerned.  Briefly,  applicants  for  new  radio 
stations,  other  than  Government  stations,  amateur  sta¬ 
tions,  or  stations  upon  mobile  vessels,  railroad  rolling 
stock,  or  aircraft,  are  required  by  Section  319(a)  of  the 
Act  to  file  an  application  for  a  construction  permit 
furnishing  specified  information.  This  information  is 
identical  to  that  required  by  the  broader  and  more  in¬ 
clusive  Section  308(b),  which  is  designed  to  insure  the 
proper  issuance  of  licenses  whether  or  not  an  initial 
construction  permit  authorization  is  required  by  Section 
319.  Section  308,  therefore,  insofar  as  it  refers  to  the 
grant  of  licenses,  is  general  in  nature;  is  entirely  du¬ 
plicative  of  Section  319(a)  in  those  cases  in  which  con¬ 
struction  permits  are  required,  such  as  the  broadcast 
matters  involved  in  this  proceeding;  and  has  special  and 
particular  significance  only  in  those  instances  in  which 
Section  319  does  not  require  a  preliminary  construction 
permit. 

Section  309(a)  requires  the  Commission  to  examine  the 
application  for  construction  permit,  or,  if  the  station 
requested  is  one  of  the  exceptions  specified  in  Section 
319(b),  the  application  for  license,  and  to  grant  it  if 
the  Commission  determines  that  the  public  interest,  con¬ 
venience,  or  necessity  would  be  served  thereby.  If  favor¬ 
able  action  cannot  be  taken  on  the  application,  the  Com¬ 
mission  must  accord  the  applicant,  whether  for  a  con¬ 
struction  permit  or  for  an  initial  license,  a  hearing,  after 
which  the  Commission  may  grant  or  deny  the  applica¬ 
tion,  depending  on  its  determination  as  to  whether  the 
public  interest,  convenience,  or  necessity  would  be  served. 
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Such  a  hearing  is  investigatory  in  nature,  designed  to 
obtain  facts,  and,  in  connection  therewith,  the  applicant 
has  the  burden  of  proof  in  meeting  the  issues  specified 
by  the  Commission.  In  other  words,  it  is  the  applicant’s 
burden  to  show  that  he  is  qualified  to  be  a  licensee  and 
that  a  grant  of  his  application  would  serve  the  public 
interest,  convenience,  or  necessity. 

Insofar  as  requests  for  commercial  broadcast  facilities 
are  concerned,  therefore,  it  is  the  application  for  con¬ 
struction  permit  which  is  subject  to  the  general,  fact 
finding  hearing  required  by  Section  309(a),  for  in  those 
cases  the  .  .  application  for  construction  permit,  is  in 
substance  and  effect  an  application  for  a  station  license”. 
Goss  v.  Federal  Radio  Commission ,  62  App.  D.  C.  301, 
302,  67  F.  (2d)  507,  508  (1933).  See  also  AshbacJcer 
Radio  Corporation  v.  Federal  Communications  Commis¬ 
sion ,  326  IT.  S.  327,  66  S.  Ct.  14S  (1945),  wherein,  in  foot¬ 
note  1,  the  Court  states : 

Sec.  319  relates  to  applications  for  construction 
permits.  But  since  such  applications  are  in  sub¬ 
stance  applications  for  station  licenses,  .  .  .  the 
!  Commission  in  such  cases  uniformly  follows  the 
procedure  prescribed  in  309(a)  for  station  licenses. 

If  the  Commission  grants  an  application  for  construc¬ 
tion  permit,  it  is  then  required  by  Section  319(b)  to  issue 
the  permit  and  to  specify  therein  the  earliest  and  latest 
dates  within  which  the  station  is  expected  to  begin  oper¬ 
ation,  which  dates  the  Commission  has  established  as 
sixty  days  and  eight  months,  respectively,  from  the  date 
of  grant.  Unless  the  station  is  completed  and  ready  for 
operation  within  the  time  specified,  or  within  such 
further  time  as  may  be  allowed  by  the  Commission, 
the  construction  permit  is  subject  to  the  automatic  for¬ 
feiture  provision  of  Section  319(b).  If,  however,  the 
station  is  constructed  and  ready  for  operation  within  the 
prescribed  time  limit,  and  if  it  appears  to  the  Com- 


15  * 

mission  that  no  cause  or  circumstance  has  arisen  or  has 
first  come  to  its  knowledge  since  the  grant  of  the  con¬ 
struction  permit,  which  cause  or  circumstance  would  make 
the  operation  of  the  station  against  the  public  interest, 
the  Commission  is  required,  by  the  express  and  unequiv- 
ocable  mandate  of  Section  319(b),  to  issue  a  license  to 
the  holder  of  the  construction  permit. 

In  connection  with  the  power,  authority,  and  the  obli¬ 
gations  of  the  Commission  expressly  defined  in  Section 
319(b),  it  is  also  important  to  consider  what  that  Section 
does  not  provide.  Specifically  the  statute  is  silent  as  to 
what  the  Commission  must  or  can  do  if  it  finds,  on  the 
basis  of  causes  or  circumstances  arising  or  first  coming 
to  its  knowledge  since  the  granting  of  the  construction 
permit,  that  the  operation  of  the  station  would  be 
against  the  public  interest.  Furthermore,  the  sub-section 
does  not  provide,  as  do  Sections  308  and  319(a),  for  the 
filing  of  an  application  by  the  permit  holder. 

This  background  analysis  permits  a  critical  evalua¬ 
tion  of  the  legal  significance  of  the  so-called  application 
for  an  AM  broadcast  license  to  cover  appellant's  con¬ 
struction  permit  which  has  been  designated  for  hearing 
in  this  proceeding,  as  well  as  the  legal  effectiveness  of 
the  proceeding  itself  and  of  the  Decision  predicated 
thereon.  Perhaps  “legal  insignificance”  would  best  de¬ 
scribe  the  application  since  the  Communications  Act 
makes  no  requirement  therefor  and  does  not  contemplate 
the  filing  of  one.  The  license  to  cover  construction  per¬ 
mit  could  just  as  well  issue  upon  a  letter  request  accom¬ 
panied  by  adequate  proof  that  all  the  terms,  conditions, 
and  obligations  attached  to  the  grant  of  the  construction 
permit  had  been  fully  met.  The  mere  fact  that  the  Com¬ 
mission  has  declared,  apparently  in  the  interest  of  its 
own  administrative  convenience,  that  a  formal  application 
form  (FCC  Form  302)  be  used  in  making  the  request  does 
not  alter  the  legal  implications  nor  create  legal  require- 
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merits  where  none  previously  existed.  The  Commission’s 
power,  its  legal  authority,  and  its  obligations  with  respect 
to  the  issuance  of  licenses  to  cover  construction  permits 
are  clearly  defined  and  limited  by  Section  319(b)  of  the 
Act!  and  the  Commission  cannot  add  thereto  nor  detract 
therefrom. 

Nor  can  it  be  argued  that  appellant’s  license  applica¬ 
tion  for  its  operating  AM  Station  WIBK  is  subject  to 
the  provisions  of  Section  309(a)  and  the  general  investi¬ 
gation*  hearing  therein  required,  for  the  applications  re¬ 
ferred  to  in  Section  309(a)  are  those  applications  which 
must  conform  to  the  minimum  requirements  of  Section 
308(b)  or  the  duplicate  requirements  of  Section  319(a). 
As  pointed  out  above,  appellant’s  license  application 
(File  No.  BL-2250)  is  no  more  than  a  routine  notice,  of 
no  particular  legal  significance,  which  does  little  more 
than  identify  the  operation  authorized  in  the  construc¬ 
tion  permit.  Although  it  reaffirms  in  some  minor  re¬ 
spects  the  contents  of  the  original  construction  permit 
application,  it  contains  no  information  as  to  appellant’s 
citizenship  or  its  character  and  very  little,  if  any,  data 
as  to  financial  and  technical  qualifications.  Tn  the  final 
analysis,  such  an  application  could  not  be  used  in  de¬ 
termining  whether  or  not  the  public  interest,  convenience, 
or  necessity  would  be  served  by  a  grant  thereof.  As  a 
matter  of  fact  the  Commission  itself  considers  these  ap¬ 
plications  so  routine,  so  ancillary,  and  so  derivative  in 
nature  as  to  warrant  the  delegation  of  authority  for 
action  thereon  to  its  staff  and  does  not,  in  the  regular 
corirse  of  its  business,  concern  itself  with  them.  See 
Section  0.145(f)  of  the  Commission’s  Rules  and  Regula¬ 
tions. 

Furthermore,  it  cannot  be  successfully  argued  that  ap¬ 
pellant’s  so-called  application  for  AM  license  in  any 
manner  reactivated  its  original  application  for  construc¬ 
tion  permit  so  as  to  permit  the  Commission  to  readjudi- 
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cate  the  matters  considered  and  determined  in  the 
process  of  granting  that  application.  Because  of  Section 
405  of  the  Communications  Act,  the  construction  permit 
application  and  the  Commission’s  action  "ranting  that 
application  were  no  longer  subject  to  attack  or  review 
after  the  expiration  of  twenty  days  from  October  10,  1946, 
the  date  appellant’s  AM  construction  permit  was  granted. 
Even  without  regard  to  Section  405  of  the  Act,  it  could 
hardly  be  contended  that  the  Commission  can  reopen  and 
reconsider  matters  disposed  of,  either  correctly  or  in¬ 
correctly,  or  which  should  have  been  disposed  of,  in  con¬ 
nection  with  a  construction  permit  application,  at  the 
time  it  considers  the  issuance  of  a  license  to  cover 
that  construction  permit.  Such  matters  can  be  recon¬ 
sidered,  if  at  all,  only  when  a  renewal  application  has 
been  filed,  and  it  is  important  to  note  that  the  Com¬ 
mission’s  authority  in  this  connection  is  expressly  granted 
by  Section  307(d)  of  the  Act.  Radio  Station  WOW,  Inc., 
v.  Federal  Communications  Commission,  No.  10350,  TJ.  S. 
App.  D.  C.,  July  17, 1950.2 

In  view  of  the  foregoing,  it  seems  clear  that,  insofar 
as  its  AM  station,  WIBK,  is  concerned,  the  appellant 


2  In  the  WOW  case  this  Court  stated: 

We  repeat,  for  emphasis,  that  it  is  the  statutory  requirement 
as  to  renewal  which  reopens  matters  as  to  which  bona  fide 
error  was  originally  made. 

Although  the  Court  refers,  in  the  WOW  case,  to  the  original  appli¬ 
cation  of  The  Star  Broadcasting  Company,  Inc.,  as  its  “application 
for  a  license”  filed  in  October,  1945,  and  granted  in  October,  1946, 
it  is  clear  that  the  application  involved  was  Star’s  original  appli¬ 
cation  for  construction  permit.  Compare  the  Court’s  description 
of  this  application  with  that  in  the  Commission’s  Memorandum 
Opinion  and  Order  appealed  from,  5  R.  R.  408e,  409  (1949),  which 
is  as  follows: 

On  October  1,  1945.  the  Star  Broadcasting  Company,  Inc.,  filed 
an  application  (File  No.  BP-4094)  for  a  construction  permit 
for  a  new  standard  broadcast  station.  ...  On  October  16, 
1946,  the  Commission  adopted  an  order  .  .  .  granting  it. 
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did  not  have,  nor  does  not  now*  have,  before  the  Com¬ 
mission  any  application  upon  which  the  Commission 
could  hold  a  general,  investigatory,  fact  finding  hearing, 
such  as  its  order  of  August  14,  1947,  contemplates,  and 
such  as  the  record  in  this  proceeding  indicates  was 
actually  held.  A  proper  analysis  of  the  Commission’s 
pov*ers,  authority,  and  its  obligations  concerning  the  mat¬ 
ters  at  issue  in  this  proceeding,  however,  requires  more 
than  a  discussion  of  what  appellant  did  not  have  before 
the  Commission  and  what  the  Commission  could  not  do 
in  the  premises.  More  pertinent,  it  is  believed,  is  a 
discussion  of  the  authorization  appellant,  as  the  oper¬ 
ator  of  standard  broadcast  station  TTIBK,  actually 
holds,  its  position  and  legal  rights  in  the  light  of  that 
authorization,  and  the  proper  steps  which  the  Commis¬ 
sion  can  and  must  yet  take  if  it  is  of  the  opinion  that 
appellant  should  no  longer  operate  the  station.  Consid¬ 
eration  of  these  matters,  it  is  submitted,  w*ill  clearly 
illustrate  the  magnitude  of  the  Commission’s  basic 
and  fatal  procedural  error. 

These  questions,  namely  the  nature  of  appellant’s  AM 
construction  permit  authorization  and  the  Commission’s 
authority  with  respect  thereto,  have  been  clearly,  un¬ 
equivocally,  and  correctly  answered  by  the  Commission 
itself.  In  Central  Louisiana  Broadcasting  Corp 3  R.  R. 
1019, 10*20  (1947),  the  Commission  stated: 

Since  there  has  been  no  default  by  the  permittee 
and  no  allegation  has  been  made  as  to  facts  im¬ 
pugning  the  qualifications  of  the  permittee  to  oper¬ 
ate  the  station,  there  does  not  appear  to  be  any 
legal  justification  for  placing  the  construction  permit 
in  issue  for  revocation.  Section  319(b)  provides 
that  upon  the  completion  of  a  station  in  accordance 
with  a  construction  permit,  and  upon  it  being  made 
to  appear  that  4 ‘no  cause  or  circumstance  arising  or 
first  coming  to  the  knowledge  of  the  Commission 
since  the  granting  of  the  permit  would,  in  the  judg¬ 
ment  of  the  Commission,  make  the  operation  of*  such 
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station  against  the  public  interest,  the  Commission 
shall  issue  a  license  to  the  lawful  holder  of  said 
permit”.  Thus,  it  is  clear  that  the  Act  affords  a 
high  degree  of  protection  to  a  construction  permit, 
as  is  recognized  by  Sections  1.385(b)  and  (c)  and 
1.3S7(b)  (i)  and  (2)  of  the  Commission’s  Rules  and 
Regulations,  which  place  outstanding  construction 
permits  in  the  same  category  as  existing  stations. 

See  also  Goss  v.  Federal  Radio  Commission,  67  F. 
2d  507,  508  (App.  D.  C.,  1933).  Further,  the  placing 
of  a  construction  permit  in  issue  for  revocation  with¬ 
out  good  cause  would  also  render  nugatory  the  pro¬ 
visions  of  Section  1.387(b)(3)  of  the  Rules.  (Italics 
supplied). 

And  in  Chronicle  Publishing  Co.,  Inc.,  3  R.  R.  1388,  1392 
(1947),  the  Commission  more  specifically  defined  its 
authority  concerning  existing  stations  by  stating: 

The  Communications  Act  of  1934,  as  amended,  gives 
the  Commission  authority  to  “delete”  an  existing 
station  only  by  revoking  its  license  for  certain  speci¬ 
fied  reasons  or  by  refusing  to  grant  an  application 
for  renewal  of  the  station’s  license.  (Italics  sup¬ 
plied). 

Obviously,  therefore,  the  only  procedure  open  to  the 
Commission  in  its  attack  upon  appellant’s  AM  construc¬ 
tion  permit  was,  and  continues  to  be,  the  revocation  pro¬ 
cedure  specified  in  Section  312(a)  of  the  Act.  Although 
Section  312(a)  refers  only  to  licenses  and  not  specifically 
to  construction  permits,  we  have  already  seen  that  what 
is  intended  is  the  existing  authorization,  whether  it  be  a 
license  or  a  construction  permit.  Ashbacker  Radio  Cor¬ 
poration  v.  Federal  Communications  Commission  and 
Goss  v.  Federal  Communications  Commission,  supra. 
Actually  a  careful  reading  and  a  proper  interpretation 
of  Section  319(b)  of  the  Act  will  permit  of  no  other 
interpretation.  What  is  involved  in  a  proceeding  de¬ 
signed  to  terminate  a  construction  permit  is  a  problem 
of  divestiture — not  a  problem  of  whether  some  other 
authorization,  i.  e.  a  license,  should  be  issued  or  with- 
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held — and,  once  the  construction  permit  has  passed  be¬ 
yond  the  forfeiture  stage,  i.  e.  when  the  construction 
has  been  completed  and  the  station  is  ready  for  opera¬ 
tion,  the  only  method  of  divestiture  available  to  the 
Commission  is  revocation  under  Section  312(a)  of  the 
Act.  Insofar  as  appellant’s  construction  permit  is  con¬ 
cerned,  it  vested,  and  was  thereafter  no  longer  subject 
to  forfeiture,  on  July  11,  1947,  when  the  Commission, 
acting  pursuant  to  Section  1.316  of  its  Rules,  authorized 
Station  WIBK  to  commence  program  tests.  That  Section 
of  the  Rules,  so  obviously  drawn  to  conform  to  the  com¬ 
pletion  provisions  of  Section  319(b)  of  the  Act,  reads, 
in  pertinent  part,  as  follows : 

(a)  When  construction  and  equipment  tests  are 
completed  in  exact  accordance  with  the  terms  of  the 
construction  permit,  the  technical  provisions  of  the 
application  therefor,  and  the  rules  and  regulations 
governing  the  class  of  station  concerned,  and  after 
an  application  for  station  license  has  been  filed  with 
1  the  Commission  showing  the  transmitter  to  be  in 
satisfactory  operating  condition,  the  permittee  is 
authorized  to  conduct  service  or  program  tests  in 
exact  accordance  with  the  terms  of  the  construction 
permit  for  a  period  not  to  exceed  30  days  .  .  . 

To  argue  that  there  is  a  legal  difference  between  a 
construction  permit  and  a  license  which  in  the  former 
instance  would  allow  the  Commission  to  effect  a  divesti¬ 
ture  after  a  fact  finding  hearing  on  general,  investi¬ 
gatory  issues,  and  in  the  latter  would  require  an  adversary 
proceeding,  on  issues  predefined  and  specific,  is  to  disre¬ 
gard  realities.  In  providing  for  the  revocation  pro¬ 
cedure  in  Section  312(a),  Congress  obviously  intended  to 
afford  a  minimum  degree  of  protection  to  a  limited  type 
of  property  right  acquired  by  the  owner  of  a  radio 
station  through  substantial  investments  in  real  estate, 
personal  property,  construction  costs,  and  organizational 
expenses.  See  L.  B.  Wilson,  Inc.,  v.  Federal  Communica¬ 
tions  Commission,  83  U.  S.  App.  D.  C.  176,  170  F.  (2d) 
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793  (194S).  "When  it  is  considered  that  such  invest¬ 
ments  may  involve  the  expenditure  of  large  sums  of 
money,  and  that  enforceable  contracts  for  the  employ¬ 
ment  of  skilled  personnel  and  special  broadcast  services 
may  have  been  executed,  it  is  clear  that  the  procedural 
protections  of  Section  312(a)  attach,  in  the  case  of  broad¬ 
cast  facilities,  prior  to  the  Issuance  of  the  license.  Ap¬ 
pellant’s  investment  in  Station  WIBK  is  substantial  and 
manifestly  cannot  be  divested  unless  the  procedural  re¬ 
quirements  established  by  Congress  are  strictly  complied 
with. 

In  particular,  appellant  was  entitled  by  Section  312(a) 
of  the  Act  to  a  proceeding  which  in  its  inception  would 
advise  appellant  of  the  specific  objective  of  the  Com¬ 
mission,  namely  revocation  or  deletion  of  the  AM  con¬ 
struction  permit;  which  would  advise  appellant  of  the 
specific  causes  for  the  proposed  action  of  revocation  and, 
within  the  meaning  of  Section  319(b),  as  well  as  Section 
312(a),  of  the  Communications  Act,  would  indicate  that 
those  causes  arose  or  first  came  to  the  knowledge  of  the 
Commission  after  October  10,  1946,  the  date  its  construc¬ 
tion  permit  was  granted;  which  would  place  both  the 
burden  of  proof  and  the  burden  of  proceeding  with  the 
evidence  on  the  Commission  rather  than  on  the  appel¬ 
lant;3  and  which  would,  in  the  final  analysis,  have  ac¬ 
corded  appellant  a  proper  opportunity  to  meet  and  to 
refute  or  explain  the  specific  charges  levelled  against  it. 
Instead,  as  is  patently  clear  from  even  a  casual  reading 


3  Section  1.842  of  the  Commission’s  Rules,  reads,  in  pertinent 
part,  as  follows: 

At  hearings  on  a  formal  complaint  or  petition,  or  in  a  pro¬ 
ceeding  for  any  instrument  of  authorization  which  the  Com¬ 
mission  is  empowered  to  issue,  the  complainant,  petitioner,  or 
applicant,  as  the  case  may  be,  shall  open  and  close.  At  hear¬ 
ings  on  revocation  or  modification  of  a  station  license  under 
section  312  of  the  act,  on  suspension  of  an  operator’s  license 
under  section  303  of  the  act,  or  other  like  proceedings  insti¬ 
tuted  by  the  Commission,  the  Commission  shall  open  and  close. 
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of  the  Commission’s  order  establishing  this  proceeding, 
the  record  made  herein  and  the  Commission’s  Decision, 
appellant  was  never  properly  advised  as  to  the  Com¬ 
mission’s  objective;  the  causes  for  the  contemplated 
action  were  concealed  rather  than  specified  in  the  pre- 
hearing  notice  given  to  appellant  ( J.  A.  27 A) ;  and  the 
appellant  was  improperly  forced  to  accept  the  burden 
of  proof  and  the  burden  of  proceeding  with  the  evi¬ 
dence,  the  consequent  result  being  that  it  was  never 
afforded  an  opportunity  to  meet  and  to  refute  or  explain 
the  charges  of  specific  derelictions  which  in  the  Com¬ 
mission’s  judgment  would  make  the  operation  of  Station 
AVIBK  against  the  public  interest,  or  which  would  war¬ 
rant  revocation  of  the  construction  permit  pursuant  to 
which  the  station  was  and  is  now  operating. 

If  the  proceeding  instituted  and  conducted  by  the  Com¬ 
mission  in  this  case  is  effective  at  all,  insofar  as  appel¬ 
lant’s  AM  station,  TYIBK,  is  concerned,  it  is  effective 
only  as  a  preliminary,  fact  finding  investigation,  as  a 
result  of  which  the  Commission  might  have  delayed  issu¬ 
ing  the  station  license  under  Section  319(b)  while  it  in¬ 
stituted  and  conducted  proper  revocation  proceedings  pur¬ 
suant  to  Section  312(a).4  Under  no  theory,  however,  can 
this  proceeding,  or  the  Decision  predicated  thereon,  have 


4  In  view  of  its  objective,  this  proceeding  is  not  unlike  that 
involved  in  Knickerbocker  Broadcasting  Co.,  Inc.,  7  F.  C.  C.  468 
(1939).  In  that  case  the  licensee  of  Station  WMCA,  New  York, 
N.  Y.,  Knickerbocker  Broadcasting  Co.,  Inc.,  was  ordered  to  show 
cause  why  the  Commission  should  not,  pursuant  to  Section  312(a) 
of  the  Communications  Act,  revoke  the  license  for  Station  WMCA 
because  it  had  unlawfully  and  improperly  intercepted  and  broadcast 
secret  radio  communications  sent  by  the  Governments  of  Germany 
and  Great  Britain.  The  licensee  first  attempted  to  answer  the 
show  cause  order  by  affidavit.  When  this  was  found  to  be  insuffi¬ 
cient  the  Commission  set  the  matter  down  for  public  hearing  and 
subsequently  issued  its  decision,  which  contains  the  following  at 
page  470: 

Under  the  statute  even  an  order  of  revocation  cannot  take 
effect  in  any  event  until  after  15  days  from  the  date  of  issu- 
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the  effect  so  obviously  intended  by  the  Commission, 
namely  the  divestiture  of  appellant’s  construction  permit. 
The  entire  proceeding,  therefore,  should  be  declared  a 
nullity  and  the  Decision  reversed,  even  insofar  as  appel¬ 
lant’s  application  for  FM  construction  permit  is  con¬ 
cerned,  for  it  stands  to  reason  that  the  Commission 
should  not  be  permitted  to  predicate  any  action  on  a 
proceeding  which  so  flagrantly  disregards  the  procedural 
safeguards  expressly  provided  by  Congress  for  the  pro¬ 
tection  of  applicants  for,  and  authorized  operators  of, 
radio  facilities.5 

ance.  The  act  provides  further  for  a  hearing  after  the  issuance 
of  the  order  of  revocation  upon  application  by  the  licensee 
made  at  any  time  within  the  15-day  period.  The  duty  of  the 
Commission  to  hold  such  a  hearing  then  becomes  mandatory . 
This  would  be  true  even  where  the  Commission  in  its  discretion 
grants  what  is  in  effect  a  preliminary  hearing,  as  in  this 
instance.  The  making  of  the  application  for  the  subsequent 
hearing  further  suspends  the  effective  date  of  the  order  of 
revocation  until  the  matter  shall  have  been  heard  and  there¬ 
after  determined.  Meanwhile,  the  operations  of  the  station 
are  permitted  to  continue.  Thus  an  order  of  revocation  when 
properly  understood  is  seen  not  to  speak  with  the  finality 
superficially  indicated.  This  is  the  specific  statutory  process 
for  raising  the  question  of  revocation  and  for  hearing  and 
disposing  of  the  matter  as  provided  by  Congress.  (Italics 
supplied.) 

In  comparing  the  Knickerbocker  proceeding  with  the  present  one 
it  is  important  to  note  that  the  Communications  Act  does  not  pro¬ 
vide  for,  or  necessarily  contemplate,  the  use  of  a  show  cause  pro¬ 
ceeding.  Like  the  application  for  license  involved  here,  it  is  merely 
an  administrative  device  w’hich  the  Commission  has  adopted  for  its 
own  convenience. 

5  The  Commission  has  properly  followed  the  revocation  procedure 
in  other  cases  involving  construction  permits.  See  its  order  In  re 
Revocation  of  Construction  Permit  of  Station  KFMA,  6  R.  R.  433 
(1950),  reproduced  at  page  118  of  the  appendix  hereto.  A 
comparative  analysis  of  the  KFMA  order,  and  the  reasons  for 
revocation  set  out  therein,  is  illustrative  of  the  extent  to  which 
this  proceeding  has  denied  appellant  its  procedural  rights.  See 
also  Initial  Decision  In  re  Revocation  of  the  Construction  Permit 
of  Station  KCRO,  6  R.  R.  530  (1950),  adopted  as  the  Commission's 
Decision  on  August  9,  1950. 
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B)  The  Decision  of  the  Commission  is  erroneous  for  the 
'  reason  that  it  does  not  indicate  whether  the  mat- 
1  ters  upon  which  it  is  predicated  arose  or  first  came 
to  the  knowledge  of  the  Commission  subsequent  to 
the  grant  of  appellant’s  construction  permit  for  Sta- 
1  tion  WIBK  as  required  by  Section  319(b)  of  the 
Communications  Act  of  1934,  as  amended. 

Assuming,  arguendo,  that  appellant’s  application  for 
a  license  to  cover  its  AM  construction  permit  (File  No. 
BL-2250)  is  a  document  of  sufficient  legal  significance 
that  it  can  be  designated  for  hearing  and  that  appel¬ 
lant’s  construction  permit  can  be  divested,  revoked,  or 
otherwise  terminated  by  a  denial  thereof,  the  Commis¬ 
sion’s  Decision  is  still  fatally  defective  from  a  pro¬ 
cedural  standpoint. 

Section  319(b)  of  the  Communications  Act  of  1934,  as 
amended,  provides,  in  part,  as  follows : 

Upon  the  completion  of  any  station  for  the  con¬ 
struction  or  continued  construction  of  which  a  per¬ 
mit  has  been  granted,  and  upon  it  being  made  to 
appear  to  the  Commission  that  all  the  terms,  condi¬ 
tions,  and  obligations  set  forth  in  the  application  and 
permit  have  been  fully  met,  and  that  no  cause  or 
circumstance  arising  or  first  coming  to  the  knowl¬ 
edge  of  the  Commission  since  the  granting  of  the 
permit  would,  in  the  judgment  of  the  Commission, 
niake  the  operation  of  such  station  against  the  public 
interest,  the  Commission  shall  issue  a  license  to  the 
lawful  holder  of  said  permit  for  the  operation  of 
said  station.  (Italics  supplied). 

Obviously  the  Commission’s  Decision  in  this  proceeding 
is  not  concerned  with  the  failure  of  appellant  to  comply 
with  the  terms,  conditions,  and  obligations  of  the  con¬ 
struction  permit  and  the  application  therefor.  As  pre¬ 
viously  pointed  out,  the  Commission  was  obligated  to 
and  did  pass  on  those  matters  pursuant  to  Section  1.316 
of  its  Rules  when  it  permitted  appellant  to  commence 
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program  tests  on  July  11,  1947.  It  follows,  therefore, 
that  the  Commission’s  refusal  to  issue  a  license  for  the 
operation  of  Station  TVIBK  and  its  denial  of  appellant’s 
application  therefor  must  be  for  the  reason  that,  in  view 
of  causes  or  circumstances  arising  or  first  coming  to  the 
knowledge  of  the  Commission  since  the  granting  of  ap¬ 
pellant’s  construction  permit,  the  continued  operation  of 
Station  TCIBK  would  be  against  the  public  interest. 
The  requirement  that  the  causes  or  circumstances  first 
arise  or  come  to  the  Commission’s  attention  subsequent 
to  the  grant  of  the  construction  permit  is  a  condition 
precedent,  jurisdictional  in  nature,  and  the  Commission’s 
authority  to  refuse  to  issue  a  license  under  Section 
319(b),  and  consequently  its  authority  to  deny  an  appli¬ 
cation  therefor,  depends  upon  a  satisfactory  showing  that 
the  condition  has  been  met. 

No  such  showing  has  been  made  in  the  Decision  or  in 
the  record  of  this  proceeding.  Even  the  Commission’s 
order  of  August  14,  1947,  pursuant  to  which  the  pro¬ 
ceeding  was  conducted  and  which  defined  the  issues  for 
hearing,  is  inconclusive  and  entirely  insufficient  insofar 
as  the  requirements  of  Section  319(b)  are  concerned.  True 
it  refers  vaguelv  to  information  “recentlv  obtained”, 
but  in  no  instance  does  it  refer  to  any  specific  cause  or 
circumstance  which  in  the  Commission’s  judgment  would 
make  the  operation,  or  continued  operation,  of  Station 
WIBK  against  the  public  interest.  More  important,  how¬ 
ever,  is  the  failure  of  the  Commission  to  make  findings 
to  the  effect  that  the  matters  upon  which  it  bases  its 
action  denying  appellant’s  application  for  AM  license 
arose  or  first  came  to  its  attention  since  the  granting  of 
the  construction  permit,  and  its  failure  to  do  so  consti¬ 
tutes  fatal  error.  Congress  obviously  restricted  the  Com¬ 
mission’s  authority,  insofar  as  the  grant  or  denial  of  ap¬ 
plications  or  requests  for  licenses  to  cover  construction 
permits  is  concerned,  in  order  that  the  Commission 
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would  grant  initial  construction  permits  only  after  a  care¬ 
ful  consideration  of  all  matters  affecting  the  applicant’s 
qualifications  and  the  public  interest,  and  also  to  protect 
the  applicant’s  investment  made  in  reliance  on  such 
grants.  The  Commission  cannot  ignore  this  limitation 
on  its  authority,  and  it  cannot  properly  refuse  to  issue 
a  license  or  deny  a  request  therefor  without  first  estab¬ 
lishing  the  fact  that  it  is  acting  within  its  authority. 

The  only  language  in  the  Commission’s  Decision  which 
even  remotely  resembles  an  effort  to  show  compliance 
with  the  above-quoted  provision  of  Section  319(b)  of  the 
Communications  Act  is  found  in  paragraph  2  of  the  Pre¬ 
liminary  Statement,  and  even  this  language  does  not  in¬ 
dicate  that  the  information  so  referred  to  concerned  or 
had  any  relation  to  the  ultimate  derelictions  of  which  the 
Commission  concluded  appellant  was  guilty.  (J.  A.  227A). 
In  short  there  are  no  findings  or  conclusions  in  the  Com¬ 
mission’s  Decision  which  indicate  when  the  Commission 
learned  about  the  so-called  misrepresentations  concern¬ 
ing  stock  ownership,  the  proposed  method  of  selling  the 
preferred  stock,  or  the  financial  statement  of  appellant’s 
stockholder,  Reverend  Smith;  when  it  learned  that  busi¬ 
ness  and  other  radio  interests  of  Reverend  Smith  were 
concealed,  assuming,  arguendo,  that  there  was  actual  con¬ 
cealment  within  the  meaning  of  the  application  form  in¬ 
quiries;  or  when  it  learned  of  Reverend  Smith’s  back¬ 
ground,  which  it  now  contends  so  fatally  affects  his  “gen¬ 
eral  qualifications”. 

Even  if,  as  a  matter  of  fact,  the  Commission  was 
actually  apprised  of  these  matters  subsequent  to  the  grant 
of  the  construction  permit,  the  Decision  would  be  fatally 
defective  for  the  reason,  as  indicated  above,  that  the  Com¬ 
mission  has  failed  to  make  findings  establishing  its  statu¬ 
tory  authority  concerning  appellant’s  application  for  A  AT 
license  and  Station  WIBK.  The  record  in  this  proceed¬ 
ing,  however,  clearly  indicates  that  the  Commission,  at 
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the  time  it  granted  appellant’s  AM  construction  permit, 
actually  had  knowledge  of  at  least  some  of  the  so-called 
derelictions  upon  which  it  predicates  its  Decision.  On 
October  28,  1946,  it  addressed  a  letter  to  Mr.  H.  K.  Minor 
of  Athens,  Tennessee,  who  had  written  protesting  the 
grant.  The  text  of  the  letter  is  as  follows : 

This  will  acknowledge  your  letter  of  October  14, 
1946,  concerning  the  grant  of  a  permit  for  a  radio 
station  at  Knoxville,  Tennessee,  to  Harold  J.  Smith 
(sic). 

On  October  10,  1946,  a  permit  to  construct  a  new 
standard  broadcast  station  to  operate  on  800  kilo¬ 
cycles,  with  1  kilowatt  power,  daytime  only,  at  Knox¬ 
ville  was  granted  to  Independent  Broadcasting  Cor¬ 
poration  (File  No.  B3-P-5000).  The  stockholders  in 
this  corporation,  each  owning  a  one-third  interest,  are 
M.  I.  Thompson,  J.  Harold  Smith  and  the  latter’s 
wife,  Myrtice  Rhodes  Smith. 

In  granting  this  application,  the  Commission  teas 
aware  of  Mr.  Smith’s  background  and  teas  informed 
that  objection  had  been  voiced  to  the  type  of  religious 
programs  he  had  presented.  However,  the  applica¬ 
tion  was  supported  by  letters  from  many  persons 
who  expressed  the  desire  that  the  Southern  Bible 
Institute  programs,  formerly  broadcast  by  Mr.  Smith, 
might  be  returned  to  the  air.  Moreover,  it  appeared 
from  the  application  that  religious  programs  would 
occupy  only  a  small  part  of  the  total  broadcast  time 
and  that  on  the  whole  a  well-balanced  program  struc¬ 
ture  would  be  broadcast. 

In  view  of  the  foregoing  and  after  consideration 
of  all  available  facts,  the  Commission  concluded  that 
a  grant  of  the  application  would  serve  the  public 
interest,  convenience  and  necessitv.  (Italics  sup¬ 
plied).  (J.A.28A). 

It  is  clear,  therefore,  that  the  Commission  did  know  of 
Reverend  Smith’s  background  and  his  associations  when 
it  granted  appellant’s  construction  permit  and  that  it 
also  knew  of  the  proper  distribution  of  appellant’s  com¬ 
mon  stock.  It  would  indeed  be  difficult  for  the  Com- 
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mission  to  argue  that  it  was  not  fully  informed  concern¬ 
ing  'Reverend  Smith  at  the  time  it  granted  appellant’s 
construction  permit,  for  Reverend  Smith,  his  followers, 
and  his  broadcasting  history  were  currently  and  promi¬ 
nently  in  the  trade  news  at  the  time,  as  evidenced  by  the 
article  and  the  editorial  reproduced  at  pages  120-122  of 
the  Appendix  to  this  brief.  With  reference  to  the  edi¬ 
torial,  it  is  important  to  note  that  it  was  published  on 
October  21,  1946,  well  within  the  twenty-day  period 
within  which  the  Commission  could  have  set  aside  its 
action  granting  the  construction  permit  pursuant  to  Sec¬ 
tion  405  of  the  Communications  Act. 

It  is  clear,  therefore,  that  the  Commission,  at  the  time 
it  granted  the  construction  permit,  did  know  about  some 
of  the  matters  with  which  it  supports  its  Decision.  As 
this  Court  observed  in  Richmond  Development  Corpora¬ 
tion  v.  Federal  Radio  Commission,  59  App.  D.  C.  113, 
115, 35  F.  (2d)  SS3,  385  (1929) : 

.  .  .  the  record  discloses  no  cause  or  circumstance 
arising  or  first  coming  to  the  knowledge  of  the  Com¬ 
mission  since  the  granting  of  the  permit  which  would 
make  the  operation  of  such  station  against  the  public 
interest.  It  is  manifest  that  the  opposition  to  ap¬ 
pellant’s  application  is  largely  based  upon  the  claim 
that  when  the  construction  permit  was  first  granted 
there  already  was  an  efficient  broadcasting  station  in 
Roanoke,  and  that  there  was  no  public  need  for  an¬ 
other  station;  also  that  the  erection  of  a  second  sta¬ 
tion  in  Roanoke  would  tend  to  deprive  other  cities  in 
Virginia  of  their  just  and  equal  right  in  broadcast¬ 
ing.  This  argument,  however,  is  answered  by  the 
fact  that  all  of  these  conditions  were  well  known  to 
the  Commission  and  must  have  been  considered  by 
that  body,  when  it  granted  the  construction  permit 
and  the  extensions  thereof.  Consequently  they  do  not 
constitute  a  ‘‘cause  or  circumstance  arising  or  first 
coming  to  the  knowledge  of  the  licensing  authority 
since  the  granting  of  the  permit.” 
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In  fact  there  is  nothing  in  the  record  or  in  the  Commis¬ 
sion’s  Decision  in  this  proceeding  to  contradict  the  more 
than  logical  assumption  that  the  Commission  had  knowl¬ 
edge  of  all  the  matters  upon  which  the  Decision  is  predi¬ 
cated  when  it  granted  the  construction  permit.  In  other 
words  there  is  nothing  to  which  this  Court  can  refer  to 
determine  whether  this  proceeding  is  a  bona  fide  one 
within  the  meaning  of  Section  319(b)  of  the  Communica¬ 
tions  Act  or  whether  it  is  merely  an  unauthorized  de  novo, 
investigatory  proceeding  designed  to  correct  a  determi¬ 
nation  about  which  the  Commission  subsequently  changed 
its  mind.0 

The  Commission  has  wide  powers  and  discretion,  but 
upon  appeal  the  courts  must  determine  whether  its 
action  was  within  its  statutory  authority  and  ap¬ 
plicable  constitutional  limitations,  and  the  findings, 
conclusions  and  decision  must  be  such  that  the  courts 
can  exercise  that  jurisdiction.  Johnston  Broadcast¬ 
ing  Co.  v.  Federal  Communications  Commission,  85 
U.  S.  App.  D.  C.  40,  45,  175  F.  (2d)  351,  356  (1949), 
citing  Colorado-Wyoming  Gas  Co.  v.  Federal  Power 
Commission,  324  U.  S.  626,  65  S.  Ct.  850  (1945). 

Clearly  the  Court  cannot  look  at  this  Decision  and  de¬ 
termine  whether  the  Commission’s  action  denying  appel¬ 
lant  a  license  for  its  AM  station,  WIBK,  was  within  the 
authority  given  to  the  Commission  by  Section  319(b)  of 
the  Communications  Act  of  1934,  as  amended.  For  this 
reason,  if  for  no  other,  the  Decision  must  be  reversed. 

One  other  point  remains  for  consideration  in  connection 
with  this  assignment  of  error.  It  will  be  noted  that  Sec¬ 
tion  319(b)  of  the  Act  directs  the  Commission  to  issue 
a  license  unless  the  Commission  determines  that  the.  oper- 


c  In  order  to  have  the  record  clarified  on  this  point,  counsel  for 
appellant  requested  the  Commission  to  include  therein  copies  of 
all  complaints  received  which  might  have  led  to  the  institution  of 
this  proceeding.  Counsel  was  advised  that  there  was  no  record 
of  any  such  complaints  having  been  filed. 
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ation  of  the  station  involved  would  be  “against  the  public 
interest”.  This  requirement ,  it  is  submitted,  requires  an 
affirmative  finding  supported  by  substantial  evidence.  On 
the  other  hand  Section  309(a)  of  the  Act  permits  the 
Commission  to  deny  an  initial  application  for  radio  facili¬ 
ties  upon  a  negative  finding  that  it  is  unable  to  determine 
that  public  interest,  convenience,  or  necessity  would  be 
served  bv  granting  it.r  The  fact  that  there  is  a  decided 
difference  between  the  two  determinations  need  not  be 
argued.  It  is  clear  that  the  Commission  has  not  reached 
a  conclusion  in  its  Decision  which  warrants  the  action 
it  purports  to  take  with  reference  to  apellant’s  applica¬ 
tion  for  AM  license  and  its  construction  permit  authoriz¬ 
ing  the  operation  of  Station  WIBK.  In  terms  of  sim¬ 
plicity  the  Decision  in  that  regard  does  not  follow  from 
the  application  of  the  proper  statutory  criterion.  See 
Saginaw  Broadcasting  Co.  v.  Federal  Communications 
Commission.  6S  App.  D.  C.  282,  2S7,  96  F.  (2d)  554,  559 
(193S).  cert,  denied,  305  U.  S.  613,  59  S.  Ct.  72  (1938). 

C)  The  Decision  of  the  Commission  is  unlawful  and, 
in  effect,  null  and  void  within  the  meaning  of  Sec¬ 
tion  9(b)  of  the  Administrative  Procedure  Act. 

Section  9(b)  of  the  Administrative  Procedure  Act,  60 
Stat.  242,  5  IT.  S.  C.  §  100S  (1946),  provides,  in  part,  as 
follows : 

Except  in  cases  of  willfulness  or  those  in  which  public 
health,  interest,  or  safety  requires  otherwise,  no  with¬ 
drawal,  suspension,  revocation,  or  annulment  of  any 
license  shall  be  lawful  unless,  prior  to  the  institution 
of  agency  proceedings  therefor,  facts  or  conduct  which 
may  warrant  such  action  shall  have  been  called  to 
the  attention  of  the  licensee  by  the  agency  in  writ¬ 
ing  and  the  licensee  shall  have  been  accorded  oppor- 


r  Cf.  the  related  discussion  at  pages  21-22,  supra,  particularly 
insofar  as  it  concerns  the  burden  of  proof. 
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tunity  to  demonstrate  or  achieve  compliance  with  all 
lawful  requirements.  (Italics  supplied). 

Pursuant  to  Section  12  of  the  same  Act,  Section  9.  became 
effective  three  months  after  June  11,  1946,  the  date  the 
Act  was  approved.  Since  the  instant  proceeding  was  in¬ 
stituted  on  August  14,  1947,  many  months  after  the  ef¬ 
fective  date  of  the  foregoing  requirement  of  Section  9(b) 
of  the  Administrative  Procedure  Act,  it  must  be  declared 
unlawful  and  a  nullity  unless  compliance  with  the  Sec¬ 
tion  can  be  demonstrated.  As  a  matter  of  fact,  no  effort 
was  made  by  the  Commission  to  comply  with  the  Section 
and  appellant  was  never  notified,  in  writing  or  otherwise, 
of  facts  or  conduct  which  would  warrant  the  action  the 
Commission  purports  to  take  as  a  result  of  this  proceed¬ 
ing,  namely  the  revocation  of  appellant’s  construction 
permit  for  its  AM  station,  WIBK.  This  Court,  however, 
need  not  determine  whether  in  fact  the  Commission  com¬ 
plied  with  the  requirements  of  the  Section.  It  need  only 
look  to  see  whether  compliance  has  been  indicated  in  the 
record  or  in  the  Decision,  as  a  predicate  for  the  Commis¬ 
sion’s  lawful  authority  to  institute  and  conduct  the  pro¬ 
ceeding.  Since  the  record  and  the  Decision  are  silent  in 
this  regard,  affirmatively  showing  neither  compliance  with 
the  notice  requirement  nor  the  exceptional  circumstances 
permitting  the  proceeding  without  first  giving  the  notice, 
this  Court  has  no  alternative  but  to  declare  the  proceeding 
a  nullity,  insofar  as  it  attempts  to  revoke  appellant’s  AM 
construction  permit  and  to  terminate  its  authority  to 
operate  Station  WIBK. 

The  proposition  as  to  whether  this  proceeding  involves, 
or  should  involve,  the  affirmative  sanction  of  revocation, 
rather  than  the  negative  sanction  of  withholding  relief  by 
denying  an  application,  has  heretofore  been  discussed  in 
detail  and  need  not  be  reiterated  here.  It  is  clear  that, 
under  both  the  Communications  Act  of  1934,  as  amended, 
and  the  Administrative  Procedure  Act,  appellant  has  an 
authorization  for  the  operation  of  its  AM  station  which 
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is,  for  all  intents  and  purposes,  a  license  and  which  can 
be  taken  away  from  it  only  in  the  manner  specifically 
defined  by  Congress.9 

2.  The  Decision  of  the  Commission  is  Erroneous  for  the 
Reason  That  (1)  It  Fails  to  Determine  the  Qualifica¬ 
tions  of  Appellant,  or  of  Marvin  I.  Thompson  and 
Myrtice  Rhodes  Smith;  (2)  It  Fails  to  Consider  the 
Meritorious  Operation  of  Station  WIBK;  and  (3)  It 
Fails  to  Conclude  That  a  Grant  of  Appellant’s  Appli¬ 
cations  Would  Not  Serve  the  Public  Interest,  Conve¬ 
nience,  or  Necessity  Within  the  Meaning  of  Section 
309(a)  of  the  Communications  Act  of  1934,  as  Amended. 

The  Commission’s  order  of  August  14,  1947,  pursuant 
to  \Vhich  this  proceeding  was  instituted  and  conducted, 
states  that  the  Commission’s  authority  is  based  on  Sec¬ 
tions  309(a)  and  319(b)  of  the  Communications  Act  of 
1934,’as  amended.  Appellant’s  first  assignment  of  error 
considers,  at  length,  the  nature  and  extent  of  the  Com¬ 
mission’s  authority  under  Section  319(b)  and,  it  is  be¬ 
lieved,  conclusively  establishes  the  proposition  that  the 
Commission’s  Decision  is  a  complete  nullity  insofar  as 
appellant’s  so-called  application  for  an  AM  license  and 
its  construction  permit  authorization  for  the  operation  of 


*  Section  2(e)  of  the  Administrative  Procedure  Act  defines 
“license”  as  follows:  “‘License’  includes  the  whole  or  part  of  any 
agency  permit,  certificate,  approval,  registration,  charter,  member¬ 
ship.  statutory  exemption  or  other  form  of  permission.”  See  also 
the  proceedings  in  this  Court  in  Docket  No.  10091,  Edwin  H.  Arm¬ 
strong  v.  Federal  Communications  Commission,  dismissed  by  stipu¬ 
lation  of  parties  on  August  15,  1949.  In  this  proceeding  the  Court 
issued  a  stay  order  permitting  continued  operation  of  a  develop¬ 
mental  broadcast  station,  the  special  temporary  authorization  for 
which  had  expired.  The  authorization  by  its  own  terms  stated 
that  it  had  been  granted  upon  the  express  condition  that  it  could 
be  terminated  at  any  time  without  advance  notice  or  hearing.  The 
inference  to  be  drawn  is  that  the  Court  believed  that  even  a  special 
temporary  authorization  is  a  license  ■within  the  meaning  of  the 
Administrative  Procedure  Act. 
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Station  WIBK  are  concerned.  The  first  assignment  of 
error  also  establishes  the  proposition  that  the  Commis¬ 
sion  has  no  authority  to  consider  the  so-called  applica¬ 
tion  for  AM  license  under  Section  309(a)  of  the  Act. 
Since,  however,  as  previously  pointed  out,  appellants 
application  for  FM  construction  permit  (File  No.  BPH- 
1146)  does  fall  within  the  perview  of  Section  309(a)  and 
since  the  Commission  will,  in  all  probability,  attempt  to 
argue  that  it  has  authority  to  consider  the  AM  license 
application  under  that  Section,  an  analysis  of  its  au¬ 
thority  in  this  regard  is  deemed  appropriate.  Section 
309(a)  reads  as  follows: 

If  upon  examination  of  any  application  for  a  sta¬ 
tion  license  or  for  the  renewal  or  modification  of  sta¬ 
tion  license  the  Commission  shall  determine  that  pub¬ 
lic  interest,  convenience,  or  necessity  would  be  served 
by  the  granting  thereof,  it  shall  authorize  the  issu¬ 
ance,  renewal,  or  modification  thereof  in  accordance 
with  said  finding.  In  the  event  the  Commission  upon 
examination  of  any  such  application  does  not  reach 
such  decision  with  respect  thereto,  it  shall  notify  the 
applicant  thereof,  shall  fix  and  give  notice  of  a  time 
and  place  for  hearing  thereon,  and  shall  afford  such 
applicant  an  opportunity  to  be  heard  under  such 
rules  and  regulations  as  it  may  prescribe. 

In  brief,  the  Commission  can  deny  applications  for  broad¬ 
cast  facilities  pursuant  to  authority  granted  to  it  by  Sec¬ 
tion  309(a)  if,  and  only  if,  it  concludes  that  the  public 
interest,  convenience,  or  necessity  would  not  be  served 
thereby,  or,  more  appropriately  stated,  if,  after  hearing, 
it  is  unable  to  determine  or  conclude  that  the  public  in¬ 
terest,  convenience,  or  necessity  would  be  served.  Within 
the  meaning  of  Section  309(a),  therefore,  the  ultimate 
conclusion  looking  to  a  denial  of  an  application  must  be 
that  the  Commission  is  unable  to  determine  whether  the 
public  interest,  convenience,  or  necessity  would  be  served 
by  a  grant  of  a  particular  application,  not  that  the  ap¬ 
plicant  involved  does  not  possess  the  necessary  qualifica- 
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tions  to  become  a  licensee.  An  applicant’s  qualifications, 
whether  they  be  related  to  character  or  citizenship  or  to 
financial  and  technical  ability  are,  of  course,  important 
elements  that  the  Commission  must  consider  in  making 
its  public  interest,  convenience,  or  necessity  determina¬ 
tion.  They  are  merely  the  means  to  an  end,  however,  and 
not  ends  in  themselves. 

In  Federal  Communication  >'  Commission  v.  Sanders  Bros. 
Radio  Station -,  309  U.  S.  470,  473,  60  S.  Ct.  693,  696  (1940), 
the  Supreme  Court  states : 

i 

Section  307(a)  of  the  Communications  Act,  47 
U.  S.  C.  A.  $  307(a),  directs  that  “the  Commission, 
if  public  convenience,  interest,  or  necessity  will  be 
served  thereby,  subject  to  the  limitations  of  this  Act 
(chapter),  shall  grant  to  any  applicant  therefor  a 
station  license  provided  for  by  this  Act  (chapter)”. 
This  mandate  is  given  meaning  and  contour  bv  the 
other  provisions  of  the  statute  and  the  subject  mat¬ 
ter  with  which  it  deals. 

Previously  the  same  Court  in  Federal  Radio  Commission 
v.  Nelson  Bros.  Bond  efi  Mortgage  Co.,  289  U.  S.  266, 
285,  53  S.  Ct.  627,  636  (1933),  had  held  that  the  public 
convenience,  interest,  or  necessity  requirement  of  the  Act 
was  “.  .  .  not  to  be  interpreted  as  setting  up  a  standard 
so  indefinite  as  to  confer  an  unlimited  power  ...”  but 
that  rather  it  should  be  “.  .  .  interpreted  by  its  context, 
by  the  nature  of  radio  transmission  and  reception,  by 
the  scope,  character,  and  quality  of  services,  and,  where 
an  equitable  adjustment  between  states  is  in  view,  by 
the  relative,  advantages  in  service  which  will  be  enjoyed 
by  the  public  through  the  distribution  of  facilities”.  To 
the  same  effect  is  the  decision  in  Greater  Kampeska  Radio 
Corporation  v.  Federal  Communications  Commission,  71 
App.  D.  C.  117,  US,  108  F.  (2d)  5,  6  (1939),  where  this 
Court  stated  as  follows: 

The  Communications  Act  provides  that  action  of 
the  Commission  with  reference  to  applications  for 
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renewal  of  licenses  “shall  be  limited  to  and  governed 
by  the  same  considerations  and  practice  which  affect 
the  granting  of  original  applications.”  The  consid¬ 
erations  and  practice  governing  the  granting  of  origi¬ 
nal  applications  are  left  largely  to  the  Commission, 
the  Act  requiring  generally  that  the  Commission  shall 
determine  whether  the  public  interest,  convenience  or 
necessity  would  be  served  by  granting  a  license.  How¬ 
ever,  in  Section  30S  of  the  Act,  it  is  provided  that  all 
applications  for  licenses  and  renewal  of  licenses  shall 
set  forth  such  facts  as  the  Commission,  by  regula¬ 
tion,  may  prescribe  “as  to  the  citizenship,  character, 
and  financial,  technical,  and  other  qualifications  of 
the  applicant  to  operate  the  station  *  *  *.”  And 
in  Section  312(a)  the  Act  provides  for  revocation  of 
station  licenses  “for  failure  to  operate  substantially 
as  set  forth  in  the  license,  or  for  violation  of  or  fail¬ 
ure  to  observe  any  of  the  restrictions  and  conditions 
of  this  Act  or  of  anv  regulation  of  the  Commission 
authorized  by  this  Act  *  *  *.”  These  provisions  of 
Sections  30S  and  312  suggest  the  nature  of  the  con¬ 
siderations  which  Congress  intended  to  be  weighed, 
and  the  practices  which  it  intended  to  be  followed,  in 
determining  whether  applications  for  renewal  should 
be  granted. 

In  the  light  of  the  foregoing  decisions,  the  Commis¬ 
sion’s  progress  to  a  valid  determination  as  to  whether 
an  application  should  be  granted  or  denied  within  the 
meaning  of  Section  309(a)  of  the  Act  would  appear  to 
involve  two  decisions.  Preliminary  to  a  final  determina- 
tion,  the  Commission  must  first  look  objectively  at  the 
actual  operation  proposed  by  the  applicant  and  as  a 
result  of  its  examination  decide  whether  that  operation 
would  serve  the  public  interest,  convenience,  or  necessity. 
The  scope  of  the  Commission’s  inquiry  in  making  this 
decision  is  broad,  for  it  can  consider,  among  other  things, 
whether  the  proposed  operation  complies  with  the  re¬ 
quirements  of  applicable  treaties,  with  the  restrictions 
and  conditions  of  the  Communications  Act  and  other 
pertinent  legislation,  and  with  the  Commission’s  Rules 
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and  Standards  of  Good  Engineering  Practice;  whether 
it  will  interfere  with  existing  or  other  proposed  services; 
and  whether  the  programs  to  be  broadcast  would  be  con¬ 
sonant  with  the  public  service  responsibility  of  broadcast 
licensees. 

If  the  Commission  finds  that  the  operation  proposed 
bv  the  applicant  would  serve  the  public  interest,  conveni¬ 
ence,  or  necessity,  it  must  then  proceed  to  determine 
whether  the  applicant  can  be  expected  to  effectuate  that 
operation,  and  in  making  that  determination  the  Commis¬ 
sion’s  authority  is  narrow  in  scope  and  strictly  defined 

bv  statute.  It  is  confined  to  considerations  of  “citizen- 
• 

ship,  character,  and  financial  and  technical  qualifications” 
by  Section  308(b)  of  the  Act,  and  if  the  Commission  finds 
that  the  applicant  meets  the  citizenship  requirements  of 
the  Act,  that  it  has  the  necessary  character  requisite, 
and  that  it  possesses  the  necessary  financial  and  technical 
qualifications,  it  must  conclude  “that  public  interest,  con¬ 
venience  or  necessity  would  be  served  by  the  granting” 
of  the  application,  provided,  of  course,  that  it  has  already 
concluded  that  the  operation  proposed  is  a  proper  one. 
As  this  Court  stated  in  Stahlman  v.  Federal  Commmuni- 
cations  Commission,  75  App.  D.  C.  176,  179,  126  F.  (2d) 
124,127  (1942): 

The  Communications  Act  requires  no  more  of  an 
applicant  for  a  radio  license  than  proof  of  citizen¬ 
ship,  character,  and  financial  and  technical  qualifica¬ 
tions  to  operate  in  the  public  interest.  Possessing 
th-ese,  the  applicant's  eligibility  is  unchallengeable 
.  .  .  (Italics  supplied). 

The  foregoing  background  discussion  of  the  Commis¬ 
sion’s  licensing  authority  is  deemed  necessary,  and  is 
pertinent  in  considering  appellant’s  instant  assignment 
of  error,  because  of  the  Commission’s  failure  to  use  statu¬ 
tory  language  in  drafting  and  phrasing  its  Decision  and 
because  of  its  failure  to  relate  its  findings  to  any  statu¬ 
tory  criterion.  In  the  light  of  this  discussion,  however, 


it  is  clear,  although  the  Commission  never  admits  as  much, 
that  the  Decision  in  this  proceeding  is  primarily  predi¬ 
cated  on  the  character  provision  of  Section  308(b)  of 
the  Act  and  that  when  the  Commission  speaks  of  qualifi¬ 
cations  in  general  it  means  character  qualifications  in 
particular.  Otherwise  in  the  light  of  the  Stahlman  case, 
supra,  the  Decision  could  not  be  considered  as  having 
even  an  implied  relationship  to  the  Communications  Act. 

Appellant  does  not  desire  to  belabor  the  failure  of  the 
Commission  to  use  the  word  “ character ”  in  its  findings 
and  conclusions,  although  the  confusion  created  by  its 
failure  to  do  so  is  inexcusable.  The  principal  point  of 
error  is  that  the  Commission  has  failed  entirely  to  make 
any  findings  or  to  draw  any  conclusions  concerning  the 
character  of  appellant,  the  corporate  applicant,  as  distin¬ 
guished  from  its  one- third  stockholder,  J.  Harold  Smith. 
The  applications  involved  in  this  proceeding  are  the  ap¬ 
plications  of  a  corporate  applicant.  They  are  not  the 
applications  of  J.  Harold  Smith,  an  individual.  The  “per¬ 
son’  ’  whose  character  is  in  issue  within  the  meaning  of 
Section  308(b)  is  the  corporate  applicant,  not  J.  Harold 
Smith,  and  the  Commission’s  failure  to  find  and  con¬ 
clude  accordingly  is  error  despite  its  expostulations  to 
the  contrarv. 

Assuming,  arrjuendo ,  for  the  moment,  that  the  Commis¬ 
sion  has  made  a  proper  evaluation  of  Reverend  Smith’s 
character,  the  fact  remains  that  his  character,  so  evalu¬ 
ated,  has  not  been,  in  any  sense  of  the  word,  related  to 
appellant  which  is  composed  of  three  equal  stockholders. 
The  Commission  glosses  over  this  very  important  link 
in  the  chain  by  giving  to  Reverend  Smith  the  cloak  of  a 
broadcast  licensee,  “in  which  role”,  says  the  Commission, 
“he  will  have  the  responsibility  of  determining  the  overall 
radio  fare  offered  to  the  listeners  in  the  service  area  of 
his  station”.  (J.  A.  265A).  There  is  absolutely  no  find¬ 
ing  in  the  Commission’s  Decision  which  indicates  that 
Reverend  Smith  has  controlled,  is  controlling,  or  will  con- 
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trol  appellant.  The  facts  of  the  matter  are  that  Reverend 
Smith  has  only  a  minority  interest  in  appellant  and  that 
he  could  be  completely  excluded  from  any  voice  in  the 
operation  of  Station  WIBK  or  appellant’s  proposed  FM 
station.  The  Commission  should  have  given  due  consid¬ 
eration  to  this  factor  of  control  and  to  the  minority  in¬ 
terest  of  Reverend  Smith  in  reaching  its  conclusions. 
In  failing  to  weigh,  consider,  and  to  properly  evaluate 
these  critical  factors,  in  failing  to  determine  the  character 
requisite  of  appellant  as  a  corporate  entity,  the  Commis¬ 
sion  has  acted  arbitrarily  and  capriciously. 

Even  if  the  Commission,  without  proper  findings,  could 
somehow  disregard  the  corporate  appellant  and  infer 
that  the  appellant’s  qualifications  were  the  same  as 
that  of  its  officers,  directors,  and  stockholders,  the 
finding  is  still  erroneous.  Such  a  finding  would  have 
to  consider  the  qualifications  of  all  the  officers,  directors, 
and  stockholders,  not  just  one.  Moreover,  in  failing  to 
consider  the  qualifications  of  all  the  officers,  directors,  and 
stockholders,  the  Commission  has  ignored  one  of  its  own 
issues  pursuant  to  which  the  hearing  in  the  proceeding 
was  conducted  as  well  as  one  of  the  two  basic  questions 
or  criteria  which  it  applied  to  the  facts  in  order  to  reach 
its  Decision.  Issue  No.  1  in  the  Commission’s  order  of 
August  14,  1947,  (J.  A.  27A)  specifically  indicates  that 
one  of  the  reasons  for  the  hearing  was,  “to  determine 
the1  legal,  financial,  and  other  qualifications  of  the  ap¬ 
plicant ,  its  officers ,  directors ,  and  stockholders  to  con¬ 
struct  and  operate  the  proposed  AM  and  FM  broadcast 
stations”.  (Italics  supplied).  And  in  paragraph  2  of 
the  Conclusions  of  the  Decision  (J.  A.  227A)  the  Com¬ 
mission  stated  that  for  the  purpose  of  its  Decision  it 
must  “find  the  answers  to  two  basic  questions,  namely, 
.  .  .  (2)  are  the  officers,  directors  and  stockholders  of  the 
applicant  persons  of  such  ability,  character,  and  respon¬ 
sibility  as  to  warrant  a  finding  that  they  possess  the  at- 
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tributes  required  for  the  operation  of  a  broadcast  station 
in  the  public  interest  ’ ’.  ( Italics  supplied) . 

Thus,  the  Commission  has  set  up  the  principle  upon 
which  the  decision  on  this  issue  must  rest.  It  must  make 
findings  as  to  all  the'  officers,  directors,  and  stockholders — 
not  to  one  alone.  But  the  Decision  in  this  case  contains 
no  finding  as  to  the  ability,  character,  or  responsibility  of 
Marvin  T.  Thompson  and  Myrtice  Rhodes  Smith.  Both 
of  these  persons  are  officers,  directors,  and  stockholders 
of  the  corporation,  and  together  they  can  control  it.  Yet 
this  Court  cannot  determine  that  the  Commission  even 
considered  the  qualifications  of  these  two  people  in  any 
part  of  the  Decision.  The  Commission  cannot  select  and 
assert,  as  the  sole  basis  for  its  decision,  the  ability,  char¬ 
acter,  and  responsibility  of  one  officer,  director,  and  stock¬ 
holder  and  ignore  the  same  factors  in  respect  to  the  other 
two.  At  the  very  least,  it  must  make  some  sort  of  finding 
as  to  why  the  disqualifications  of  one,  assuming  such  to 
be  the  case,  outweigh  the  qualifications  of  the  others.  This 
Court  has  announced  that  this  principle  is  binding  upon 
the  Commission  in  a  comparative  proceeding.  Plains 
Radio  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission,  85  U.  S.  App.  D.  C.  48,  52,  175  F.  (2d)  359,  363 
(1949).  It  is  submitted  that  the  same  principle  is  con¬ 
trolling  here. 

Referring  again  to  the  foregoing  background  discussion 
of  the  Commission’s  licensing  authority,  we  find  that 
the  Commission  has  also  erred  in  failing  to  conclude  that 
the  granting  of  appellant’s  applications  would  not  serve 
the  public  interest,  convenience,  or  necessity.9  In  failing 
to  do  so  and  in  predicating  its  denial  action  on  what  is, 
in  effect,  a  determination  of  character  qualifications,  the 


9  See  Federal  Communications  Commission  v.  PottsviUe  Broad¬ 
casting  Co.,  309  U.  S.  134,  €0  S.  Ct.  437  (1940),  wherein  the  “public 
convenience,  interest,  or  necessity”  is  described  as  the  “touchstone 
for  the  exercise  of  the  Commission’s  authority”. 
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Commission  has  misconceived  the  purpose,  the  meaning, 
and  the  legal  significance  of  “character”.  Character  is 
important  in  the  law  in  order  to  determine  the  type  of 
conduct  to  be  expected  on  the  part  of  an  individual,  e.  g., 
whether  he  will  testifv  truthfullv  or  falselv  under  oath, 
whether  he  will  be  a  good  citizen,  whether  lie  will  operate 
a  broadcast  station  in  the  public  interest.  Since  it  is  the 
latter  determination  with  which  the  Federal  Communica¬ 
tions  Commission  is  concerned  in  connection  with  its  li¬ 
censing  functions,  it  is  clear  that  character  is  particularly 
important  when  the  application  of  an  untried  and  un¬ 
tested  applicant  is  at  issue.  It  is  equally  clear,  however, 
that  character  loses  much  of  its  force  when  there  is  also 
direct  evidence  of  an  actual  operation,  for  in  the  final 
analysis  it  is  the  actual  operation  of  the  broadcast  sta¬ 
tion  in  which  the  Commission  is  interested.  Appellant 
does  not  insist  that  the  Commission  must  consider  the 
actual  operation  as  conclusive  evidence  as  to  whether  or 
not  an  applicant  will  operate,  or  continue  to  operate,  a 
broadcast  station  in  the  public  interest.  It  does  insist, 
however,  that  such  evidence  and  findings  in  that  regard, 
are  material  and  should  be  considered  by  the  Commission 
in  arriving  at  its  ultimate  conclusion  that  the  public  in¬ 
terest,  convenience,  or  necessity  would  or  would  not  be 
served.  In  the  instant  Decision  the  Commission  finds 
that  “the  programs  offered  by  applicant  over  its  AM 
facilities  .  .  .  are  meritorious”.  It  does  not,  however, 
indicate  that  this  factor  of  meritorious  operation  was 
given  any  weight  in  arriving  at  its  conclusion  to  deny 
appellant’s  applications.  The  failure  to  do  so  not  only 
constitutes  error  itself  but  it  also  magnifies  the  erroneous 
nature  of  the  Commission’s  failure  to  conclude,  as  re¬ 
quired  by  statute,  in  terms  of  the  public  interest,  con¬ 
venience,  or  necessity. 

It  is  submitted  that  appellant’s  contention  in  this  con¬ 
nection  is  consistent  with,  rather  than  contrary  to.  Fed¬ 
eral  Communications  Commission  v.  WOKO,  Inc.,  329 
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U.  S.  223,  67  S.  Ct.  213  (1946)  and  Federal  Communica¬ 
tions  Commission  v.  Broadcasting  Service  Organization, 
Inc.,  337  U.  S.  901,  69  S.  Ct.  1047  (1949).  The  consis¬ 
tency,  however,  is  better  illustrated  by  the  Commission’s 
own  Decision  in  the  latter  proceeding  which  reads,  in 
pertinent  part,  as  follows : 

We  believe,  therefore,  .  .  .  that  the  applicant  does 
not  possess  the  necessary  character  qualifications  for 
a  licensee  of  a  radio  station,  and  that  the  public  in¬ 
terest,  convenience  and  necessity  will  therefore  not 
be  served  by  a  grant  of  a  renewal  of  license  to  this 
applicant.  We  also  conclude  that  this  want  of  the 
requisite  character  qualifications  is  so  serious  that 
the  rendition  of  a  satisfactory  broadcasting  service 
by  the  applicant  cannot  serve  to  detract  from  this 
conclusion.  Broadcasting  Service  Organization,  Inc. 
(WORL),  3  R.  R.  979, 993  (1947). 

It  is  clear  that  in  the  WORL  case  the  Commission  prop¬ 
erly  assessed  the  applicant’s  character  qualifications  and 
properly  related  its  findings  in  that  regard  to  the  actual 
broadcast  operation  before  concluding  that  the  public  in¬ 
terest,  convenience,  and  necessity  would  not  be  served  by 
a  grant  of  the  renewal  application.10 

3.  The  Decision  of  the  Commission  is  Erroneous  in  That 
the  Findings  of  Ultimate  Fact  Are  Incorrect  as  a 
Matter  of  Law. 

A)  The  Commission  erred  in  finding  that  control  of  the 
appellant  corporation  had  been  transferred  without 
proper  authority. 

In  reaching  the  above  conclusion,  the  Commission  first 
made  a  finding  that  on  July  3,  1946,  the  date  the  original 
application  was  filed,  Marvin  I.  Thompson,  one  of  the 


10  It  should  also  be  noted  that  both  the  WOKO  and  WORL  pro¬ 
ceedings  involved  considerations  of  false  statements  within  the 
meaning  of  Section  312(a)  of  the  Communications  Act  and  were 
not  limited  to  character  implications,  alone,  as  in  the  present  case. 
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appellant's  stockholders,  owned  and  controlled,  and  thus 
was  entitled  to  vote,  100  shares  or  fifty  percent  of  the 
authorized  stock  of  the  company.  (J.  A.  261A).  It  then 
concluded  that  the  distribution  of  fifty  shares  of  stock  on 
December  13,  1946,  among  the  three  stockholders,  giving 
each  sixty-six  and  two-thirds  shares  or  one-third  of  the 
authorized  stock,  was  a  relinquishment  of  negative  con¬ 
trol  of  the  corporation  by  Marvin  I.  Thompson.  It  is 
submitted  that  such  a  conclusion  has  no  basis  in  law  or 
fact,  and  that  the  Commission  has  deliberately  fictional¬ 
ized  Thompson’s  fifty-percent-ownership  interest. 

The  alleged  basis  for  the  finding  of  the  Commission  is 
that  the  following  letter  from  Marvin  I.  Thompson  to 
the  appellant  corporation  constitutes  a  valid  subscription 
agreement :  ( J.  A.  15A). 

Gentlemen : 

I  request  permission  to  purchase  the  remaining 
$5,000  of  capital  stock  your  organization  has  out¬ 
standing  as  of  this  date.  As  you  know,  I  am  in  the 
Army  of  the  United  States  but  will  be  discharged 
July  3, 1946. 

I  plan  to  make  application  for  a  loan  under  the 
provisions  of  the  G.  I.  Bill  of  Rights  to  secure  funds 
to  purchase  the  same.  I  have  every  reason  to  believe 
that  a  loan  for  the  purpose  will  be  permitted  by  any 
lending  institution. 

You  may  consider  this  letter  as  an  official  applica¬ 
tion  and  binding  on  my  part. 

The  law  is  clear  that  a  subscription  agreement  is  like 
any  other  contract  and  must  be  accepted  before  it  be¬ 
comes  binding  on  either  of  the  parties.  4  Fletcher,  Cor¬ 
porations  §  1404:  Wallace  v.  Dud ,  18  Tenn.  App.  483,  79 
S.  AY.  (2d)  595  (1934).  The  letter,  itself,  shows  no  for¬ 
mal  acceptance  by  the  corporation,  and  at  no  place  in 
the  application  or  in  the  record  of  the  hearing  is  there 
any  evidence  that  there  was  an  acceptance  of  the  letter 
as  the  basis  for  a  subscription  agreement.  In  fact,  it 
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was  specifically  denied  that  the  corporation  ever  accepted 
it  in  any  manner.  (J.  A.  91A). 

While  it  is  true  that  acceptance  of  an  offer  may  be 
inferred  from  the  conduct  of  a  corporation,  no  such  con¬ 
clusion  can  be  justified  on  the  facts  of  the  instant  case. 
4  Fletcher,  Corporations  $  1406.  To  begin  with,  the 
offer  must  be  unconditional,  and  if  anything  remains  to 
be  done  there  can  be  no  contract.  4  Fletcher,  Corpora¬ 
tions  §  1417 ;  Eastern  Products  Corp.  v.  Torn.  Coal,  Iron 
&  JR.  Co.,  151  Tenn.  239,  269  S.  W.  4,  8  (1925).  In  this 
case,  the  letter  plainly  states  that  Marvin  I.  Thompson 
intended  to  apply  for  a  G.  I.  loan  in  order  to  get  the 
money  to  pay  for  stock.  This  was  something  that  had 
to  be  done  in  the  future  before  any  contract  could  be 
consummated.  It  is  submitted  that  this  fact  alone  defeats 
any  finding  that  a  valid  subscription  agreement  existed. 

In  addition,  the  actions  of  the  appellant  clearly  indicate 
that  it  never  accepted  the  so-called  offer  by  implication 
or  actions.  The  record  fails  to  disclose  that  a  part  pay¬ 
ment  was  made  or  called  for,  that  the  subscription  was 
transferred  to  the  books  of  the  company,  or  that  any 
other  action  indicating  acceptance  was  taken  by  the  com¬ 
pany.  Actually  the  facts  of  record  indicate  that  the  cor¬ 
poration  did  not  consider  it  a  subscription,  for  the  ap¬ 
plication  showed  that  only  150  shares  were  issued  or 
outstanding;  that  each  of  the  stockholders  owned  fifty 
shares  or  331/3  percent  of  the  stock;  (J.  A.  11A)  that 
no  voting  rights  were  accorded  these  fifty  shares,  since 
on  June  28,  1946,  the  day  after  the  letter  was  written, 
only  150  shares  were  voted  at  the  corporate  meeting;  (J. 
A.  12 A)  and  that  this  was  the  same  number  of  shares 
voted  on  June  15,  1946,  before  the  letter  was  written. 
Furthermore,  the  letter,  itself,  does  not  use  the  word 
“subscription”. 

The  Commission  has  apparently  relied  on  three  par¬ 
ticular  statements  by  the  applicant  to  show  that  there 
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was  an  implied  acceptance  of  the  letter,  so  as  to  consti¬ 
tute  a  binding  subscription  agreement.  Attached  to  the 
application,  in  lieu  of  a  balance  sheet,  was  a  letter  dated 
June  -9,  1950.  This  contained  the  entry,  “capital  stock 
pledged  to  be  sold”  and  the  amount  of  $5000.  (J.  A. 

15A).  Again  in  the  application,  the  statement  was  made 
in  response  to  the  inquiry  for  funds  to  be  furnished  that 
“Marvin  1.  Thompson  will  furnish  $5000  cash  when  he  is 
discharged  to  purchase  Capital  Stock  (is  in  military  at 
present  and  plans  to  secure  loan  under  G.  I.  loan  privi¬ 
leges  afforded  Veterans)”.  (Italics  suplied).  (J.  A. 
1?A).  The  final  statement  is  in  an  Interim  Ownership 
Report  (FCC  Form  323A)  filed  on  June  13,  1947.  (J.  A. 
31A).  This  report  stated  that  as  of  the  time  the  applica¬ 
tion  was  filed,  Marvin  I.  Thompson  owned  100  shares  of 
common  stock  and  that  the  consideration  of  $10,000.00 
was  paid  and  pledged  on  organization. 

Tlie  first  two  facts  do  nothing  to  support  a  conclusion 
that  a  valid  subscription  agreement  was  entered  into. 
Rather  they  refute  such  a  contention,  since  the  appellant 
studiously  avoided  the  word  “subscription”  and  was 
merely  advising  the  Commission  of  the  facts  as  to  what 
actually  existed.  This  conclusion  is  emphasized  by  the 
fact  that  the  application  was  filed  without  benefit  of  radio 
counsel  (J.  A.  100 A;  R.  40),  and  the  technical  legal  im¬ 
plications  of  the  letter  were  not  known  to  the  appellant. 
Rather  it  considered  this  as  a  statement  of  intention  or 
pledge  by  Marvin  I.  Thompson  which  might  later  be  con¬ 
summated.  At  the  time  the  application  was  filed,  the 
appellant  clearly  indicated  that  each  stockholder  owned 
fifty  shares  and  only  150  shares  were  entitled  to  vote. 
(J.  A.  12A).  Read  in  its  entirety,  the  application  can  only 
support  the  conclusion  that  no  subscription  agreement 
existed. 

The  Interim  Ownership  Report  (FCC  Form  323A)  alone 
may  convey  a  contrary  impression.  This  report  was  filed 
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almost  a  year  after  the  original  application  was  prepared 
and  after  an  investigator  from  the  Federal  Communica¬ 
tions  Commission  had  been  investigating  the  appellant. 
Marvin  I.  Thompson,  still  not  knowing  the  reasons  for 
the  investigation,  submitted  the  Interim  Ownership  Re¬ 
port,  on  advice  of  the  investigator,  to  show  the  issuance 
of  stock  on  December  13,  1946.  (J.  A.  100A).  He  ad¬ 

mitted  that  it  was  an  error  insofar  as  it  conveyed  the 
impression  that  he  had  received  100  shares  of  stock.  (J. 
A.  85 A). 

A  factual  situation  similar  to  the  instant  case  was  be¬ 
fore  the  Supreme  Judicial  Court  of  Massachusetts  in  L.  E. 
Fosgate  Co.  v.  Boston  Market  Terminal  Co.,  275  Mass. 
99,  175  N.  H.  86  (1931).  In  that  case,  part  of  the  stock 
was  paid  for  and  issued  and  the  company  began  opera¬ 
tion.  A  group  of  the  stockholders  signed  a  subscription 
agreement  for  some  additional  stock.  The  company  did 
nothing  about  it  for  eight  years.  The  court  held  that  the 
“subscription  agreement”  was  a  mere  voluntary  offer 
until  acted  on  and  accepted  by  the  corporation.  In  the 
instant  case  it  was  never  accepted,  and  therefore  no  bind¬ 
ing  obligation  arose. 

The  fact  that  appellant’s  application  was  filed  without 
advice  of  radio  counsel  becomes  of  greater  importance 
when  it  is  realized  that  the  Commission  is  trying  to  hold 
the  appellant  responsible  for  actual  knowledge  of  a  tech¬ 
nical  rule  of  corporation  law.  To  a  layman,  control  of 
a  corporation  rests  in  the  stockholders  who  have  bought 
their  stock,  and  appellant  so  indicated  on  its  application. 
Only  an  experienced  legal  mind  knows  that  under  Ten¬ 
nessee  law  a  subscriber  is  entitled  to  all  the  rights  and 
duties  of  a  shareholder.  Cartwright  v.  Dickinson,  SS  Tenn. 
476,  12  S.  W.  1030  (1890).  The  Commission  with  its 
large  legal  staff,  which  examines  each  application  at 
length,  is  presumed  to  know  this  fact.  Yet  the  legal  staff 
approved  the  application,  which  on  its  face  showed  that 
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there  was  no  valid  subscription,  or,  at  the  very  least, 
that  the  appellant  did  not  know  the  effect  to  be  given 
to  a  valid  subscription.  Moreover,  the  Commission’s  own 
files  clearly  demonstrate  that  they  did  not  consider  that 
a  valid  subscription  agreement  existed  even  after  the 
construction  permit  was  granted.  On  page  27  of  this 
brief,  there  is  set  out  in  full  a  letter  to  Mr.  H.  K.  Minor 
from  the  Commission.  This  letter  expressly  stated  that 
each  stockholder  owned  a  “one-third  interest.”11 

It  was  only  after  a  hearing,  in  which  no  new  evidence 
was  developed,  that  the  Commission  decided  to  deny  what 
it  had  previously  admitted  and  to  attempt  to  hold  the 
appellant  to  a  technical  rule  of  law.  The  Commission 
was  fully  advised  of  what  the  appellant  had  done  and  the 
fact  that  it  was  not  treating  the  letter  as  a  subscription. 
It  could  easily  have  requested  the  appellant  to  supply 
proof  that  the  letter  had  been  accepted  as  a  subscription 
by  formal  action  of  the  Board  of  Directors.  Instead,  it 
accepted  the  fact  that  the  letter  was  not  a  subscription 
and  publicly  advised  that  each  stockholder  owned  one- 
third  of  the  corporation.12 

Assuming,  arguendo,  that  a  valid  subscription  agree¬ 
ment  existed,  the  Commission’s  conclusion  that  Marvin  I. 
Thompson  had  control  of  the  corporation  on  July  3,  1947, 
must  still  fail.  It  is  a  basic  concept  of  law  that  a  sub¬ 
scription  agreement  must  be  construed  according  to  the 
intention  of  the  parties.  Wallace  v.  Duel,  18  Tenn.  App. 
483,  79  S.  W’.  (2d)  595  (1934);  Mountain  View  Develop- 


11  It  is  worthy  of  note  that  the  record  shows  that  only  the  Com¬ 
mission’s  accounting  department  considered  this  a  subscription 
agreement.  The  initials  on  the  October  28,  1946,  letter  show  it  was 
written  by  a  member  of  the  legal  staff. 

12  Perhaps  as  a  result  of  this  case,  the  Commission  has  admitted 
the  inadequacy  of  the  old  application  form.  The  new  application 
form  now  requires  that  all  subscribers  must  submit  a  verified  copy 
of  the  agreement  by  which  they  are  legally  bound. 
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ment  Co.  v.  Burnett ,  164  Tenn.  210,  46  S.  W.  (2d)  809 
(1932).  Therefore,  if  the  parties  did  not  intend  to  accord 
voting  rights  to  the  fiftv  shares  of  stock  until  they  were 
paid  for,  these  shares  would  have  no  effect  upon  the  con¬ 
trol  of  the  corporation.  The  application,  itself,  makes  it 
clear  that  this  was  the  intent  of  the  parties.  As  set  out 
before,  only  150  shares  were  voted  on  June  28,  1946,  the 
day  after  the  letter  was  written.  Moreover,  the  applica¬ 
tion  disclosed  that  only  150  shares  were  issued,  and  that 
each  stockholder  owned  only  fifty  shares.  In  addition, 
voting  rights  could  only  be  conferred  in  accordance  with 
appellant’s  By-Laws,  which  provide  as  follows: 

Section  6.  A  majority  of  the  stock  issued  and  out¬ 
standing,  either  in  person  or  by  proxy,  shall  con¬ 
stitute  a  quorum  for  the  transaction  of  business  at 
any  meeting  of  the  stockholders. 

Section  7.  Each  stockholder  shall  be  entitled  to 
one  vote  for  each  share  of  stock  standing  in  his  own 
name  on  the  books  of  the  company,  whether  repre¬ 
sented  in  person  or  by  proxy.  (R.  51). 

The  record  is  clear,  therefore,  that  the  intent  of  the 
parties  was  to  give  each  stockholder  an  equal  voice  in 
the  control  of  the  corporation,  and,  even  if  a  technical 
rule  of  law  is  now  invoked  to  prove  that  Marvin  I.  Thomp¬ 
son  had  subscribed  to  fifty  shares  of  stock,  it  still  does 
not  support  a  finding  that  he  had  control  of  the  corpora¬ 
tion  on  July  3, 1946. 

Moreover,  the  Commission  failed  to  conclude  that  the 
transfer  of  control  violated  either  Section  310(b)  or  Sec¬ 
tion  319(b)  of  the  Communications  Act.  The  only  way  it 
can  fail  to  make  such  a  finding  is  if  (1)  no  transfer  took 
place  or  (2)  the  Commission  approved.  Since  it  is  agreed 
that  the  Commission  never  approved  a  transfer  of  con¬ 
trol,  it  follows  that,  if  these  sections  were  not  violated, 
no  transfer  took  place.  The  Commission  cannot  make 
findings  and  conclusions  of  law  that  are  completely  in- 
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consistent.  If  it  wished  to  conclude  that  the  facts  were 

not  sufficient  to  justify  a  denial  of  license,  it  must  first 

find  that  the  activities  violated  the  Act  but  were  not 

sufficiently*  material  to  warrant  a  denial.  It  cannot  find 
* 

that1  a  violation  of  law  exists  in  one  conclusion  and  then 
pretend  to  deny  the  natural  consequence  of  that  conclu¬ 
sion  in  the  next  sentence.  Once  it  finds  a  transfer  took 
place  without  Commission  approval,  the  conclusion  that 
Sections  310(b)  and  319(b)  were  violated  follows  auto¬ 
matically.  It  is  submitted  that  the  reason  the  Commission 
* 

failed  to  conclude  that  the  Act  was  violated  was  that  no 
transfer  took  place  and  its  finding  to  the  contrary  is 
therefore  erroneous  and  prejudicial. 

B)  The  Commission  erred  in  finding  that  the  appellant’s 
statement  in  the  application  that  the  preferred  stock 
was  to  be  sold  in  the  “open  market”  was  erroneous. 

The  Commission  based  this  finding  solely  on  the  testi¬ 
mony  of  Reverend  Smith  that  the  preferred  stock  was 
purchased  with  funds  which  lie  borrowed  “for  that  pur¬ 
pose”  prior  to  the  date  that  the  application  was  filed. 
(J.  A.  231A).  It  is  submitted,  however,  that  the  only 
fair  conclusion  to  be  drawn  from  the  evidence  is  that 
J.  Harold  Smith  personally  borrowed  $15,000  on  May  28, 
1946,  for  the  purpose  of  insuring  the  successful  financing 
of  the  station  and  not  for  the  mere  purpose  of  purchasing 
the  preferred  stock.  The  following  testimony  of  Reverend 
Smith,  under  examination  by  Commission  counsel,  makes 
this  fact  obvious: 

i  Q.  Sir,  with  respect  to  the  two  notes  Mr.  and  Mrs. 
J.  Earl  Morgan  and  Mr.  and  Mrs.  Dewey  B.  Smith, 
i  dated  respectively  May  28,  1946 — well,  both  are  May 
2S,  1946.  That  is  the  $15,000  for  the  preferred  stock, 
is  that  right? 

A.  Yes,  sir,  that  is  correct. 

Q.  When  did  you  get  that  money  from  them? 


A.  I  got  that  money — I  can  refer  to  it  and  give 
you  the  exact  date.  I  secured  $8,000  from  Mr.  Smith 
on  the  5th  and  28th  of  ’46. 

Q.  When  did  you  get  the  money,  sir? 

A.  According  to  my  statement  here,  on  the  5th 
and  28th  of  1946. 

Q.  You  got  the  money  actually  May  28,  1946? 

A.  That  is  right. 

Q.  How  did  you  happen  to  get  $15,000  from  them 
for  preferred  stock  before  the  application  was  ever 
filed  with  the  Commission  ? 

A.  Well,  for  this,  Mr.  Thompson  and  I  had  dis¬ 
cussed  the  matter  quite  at  length  about  a  station  and 
I  had  had  him  to  submit  me  a  proposed  cost  of  con¬ 
structing  such  a  station  and  he  had  submitted  in 
round  figures  about  $35,000  and  proposed  $20,000  of 
it  for  common  stock,  which  would  be  the  controlling 
stock  known  as  common  stock  and  $15,000  as  pre¬ 
ferred  stock. 

At  that  time  we  discussed  selling  it,  and  we  did 
intend  to  sell  it  at  $1  a  share. 

Q.  On  the  open  market? 

A.  On  the  open  market. 

Q.  But  before  you  ever  filed  the  application,  sir, 
in  which  application  you  said  it  would  be  sold  on  the 
open  market,  you  had  already  borrowed  $15,000  for 
preferred  stock. 

A.  I  wanted  to  be  sure  in  case  the  permit  was 
granted  that  we  would  have  the  moneys  on  hand  to 
do  it.  Where  these — after  we  discussed  the  matter 
more  fully,  we  decided  to  execute  these  notes.  15,000 
of  them  would  be  quite  a  problem. 

Mr.  Baker:  You  mean  certificates? 

The  Witness:  I  mean  certificates  of  stock.  It 
would  be  quite  a  problem.  Then  we  decided  that 
maybe  we  would  just  issue  them  for  $10  a  share  and 
1,500  of  them.  After  I  proposed  to  Mr.  Thompson 
to  buy  this  stock — 

By  Mr.  Powell : 

Q.  That  was  when  you  proposed  to  buy  it? 

A.  7  believe  it  was  the  week  of  Dedeviber  13. 

Q.  So  vou  borrowed — 

A.  of  1947. 
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Q.  1946, 1  believe,  sir. 

A.  December  of  1946,  yes,  sir. 

Q.  So  this  is  correct,  sir,  on  May  28,  1946,  you 
borrowed  $15,000  for  preferred  stock  ? 

A.  I  borrowed  it  for  this  purpose,  that  I  could 
be  assured  that  ice  would  get  on  the  air  with  the  sta¬ 
tion. 

Q.  Why  didn’t  you  inform  the  Commission,  then, 
that  you  had  that  $13,000  to  buy  the  preferred  stock 
rather  than  tell  the  Commission  that  the  stock  would 
be  sold  on  the  open  market? 

A.  Well,  sir,  we  fully  intended  to  sell  the  stock 
on  the  open  market  and  after  discussing  it  we  telt 
that  it  would  be  better  to  issue  the  two  notes  to  Mr. 
and  Mrs.  Smith  and  secure  the  stock  ourselves. 

I  want  to  be — I  tell  you  the  main  reason  I  did  not 
was  the  fact  that  if  I  failed  in  a  radio  station  and 
had  1,500  folks  out  across  the  country  assign  their 
money  why,  then,  of  course,  there  would  be  no  an¬ 
swer.  (Italics  supplied)  (J.  A.  151A-153A). 

It  is  submitted,  moreover,  that  the  answer  in  the  ap¬ 
plication  was  not  false  no  matter  what  the  intent  of  Rev¬ 
erend  Smith  might  have  been.  The  answer  clearly  indi¬ 
cated  to  the  Commission  that  the  stock  might  be  sold  to 
anyone — and  that  included  the  present  stockholders  of  the 
appellant.  The  only  logical  meaning  that  can  be  attached 
to  this  phrase  ‘‘open  market”  is  that  the  appellant  would 
sell  where  or  when  and  to  whom  it  could. 

Assuming  for  the  purpose  of  argument,  however,  that 
it  was  the  intent  of  Reverend  Smith,  at  the  time  the  ap¬ 
plication  was  filed,  to  purchase  the  stock,  this  does  not 
make  the  statement  in  the  application  erroneous.  The 
statement  in  the  application  teas  the  statement  of  the 
corporate  applicant,  of  which  Reverend  Smith  teas  a  mi¬ 
nority  stockholder,  director,  and  president.  Until  a  reso¬ 
lution  was  passed  by  the  Board  of  Directors  permitting 
him  to  purchase  the  stock,  the  corporate  intent  was  still 
to  sell  it  on  the  open  market.  The  Board  of  Directors  is 
the  only  body  that  can  act  for  the  corporation  and  au- 
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thorize  the  issuance  of  the  stock.  11  Fletcher,  Corpo¬ 
rations  §  5156.  And  even  if  the  president  would  attempt 
to  issue  stock  to  himself  he  would  not  receive  a  valid 
title.  Lakewood  Gas  Company  v.  Smith ,  62  N.  J.  Eq.  677, 
51  Atl.  152  (1902).  The  Commission  has  made  no  finding 
that  it  was  also  the  intent  of  the  other  two  directors  to 
sell  to  Reverend  Smith.  And  even  if  it  were  the  intent 
of  the  other  directors  as  individuals,  their  intent  could 
not  be  translated  into  a  corporate  action  or  intent  until 
they  had  acted  as  a  Board.  2  Fletcher,  Corporations 
§  392;  Tradesman  Pub.  Co.  v.  Knoxville  Car-Wheel  Co., 
95  Tenn.  634,  32  S.  W.  1097  (1895).  Marvin  I.  Thompson 
testified  that  when  the  application  was  filed  it  was  the 
corporate  intent  to  sell  the  stock  on  the  open  market. 
(J.  A.  37A).  He  also  testified  that  lie  did  not  know  until 
December  13,  1946,  that  Reverend  Smith  desired  to  pur¬ 
chase  the  preferred  stock.  (J.  A.  105A).  There  is  noth¬ 
ing  in  the  record  as  to  the  understanding  of  the  third 
director.  A  corporate  resolution  was  approved  on  June 
28,  1946,  authorizing  the  filing  of  the  application  with 
this  statement  contained  therein.  (R.  92).  This  corpo¬ 
rate  intention  was  not  changed  by  official  corporate  action 
until  December  13, 1946.  (R.  926). 

The  Commission  failed  to  make  any  findings  that  the 
corporation  intended  to  sell  the  preferred  stock  to  Rever¬ 
end  Smith  on  July  3,  1946,  when  the  application  was  filed. 
It  also  failed  to  make  any  findings  that  the  intent  of  Rev¬ 
erend  Smith  was  the  intent  of  the  corporation.  There¬ 
fore,  the  conclusion  that  an  erroneous  statement  was  made 
is  without  support  in  the  evidence  and  is  not  based  on 
valid  findings.  It  is  a  basic  concept  of  administrative 
law  that  the  findings  of  an  administrative  agency  must 
be  based  on  evidence  in  the  record,  and  that  the  ultimate 
facts  must  flow  logically  from  the  basic  facts.  Tri-State 
Broadcasting  Co.  v.  Federal  Communications  Commission, 
68  App.  D.  C.  292,  295,  96  F.  (2d)  564,  567  (1938).  As 
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much  as  the  Commission  may  like  to  believe  that  the  ap¬ 
pellant  made  a  false  statement  or  that  Reverend  Smith’s 
intent  was,  in  reality,  the  intent  of  the  corporation,  it 
cannot  make  such  a  legal  conclusion  based  only  on  belief 
or  desire. 

Nor  can  the  Commission  now  claim  that  it  may  pierce 
the  corporate  veil  and  base  its  conclusion  upon  the  actions 
of  the  stockholders  and  directors  as  individuals. 

“If  any  general  rule  can  be  laid  down,  in  the  pres¬ 
ent  state  of  authority,  it  is  that  a  corporation  will 
1  be  looked  upon  as  a  legal  entity  as  a  general  rule, 
and  until  sufficient  reason  to  the  contrary  appears; 
but,  when  the  notion  of  legal  entity  is  used  to  defeat 
public  convenience,  justify  wrong,  protect  fraud,  or 
defend  crime,  the  law  will  regard  the  corporation  as 
1  an  association  of  persons.”  Callas  v.  Independent 
Taxi  Owners’  Ass’n,  62  App.  D.  C.  212,  213,  66  F. 
(2d)  192,  193  (1933),  cert .  denied,  290  U.  S.  669,  54 
S.  Ct.  89  (1933). 

In  this  case  the  Commission  failed  to  find  that  there 
was  fraud  or  misrepresentation  on  the  part  of  the  cor¬ 
poration,  of  Reverend  Smith,  or  of  the  two  other  stock¬ 
holders,  and  in  the  absence  of  such  a  finding  the  desires 
or  intentions  of  the  individuals  concerned  are  immaterial. 
The  Commission  admits  as  much  in  stating  the  criteria 
to  be  used  in  deciding  the  instant  case,  to  wit:  “(1)  has 
the  applicant  concealed  or  misrepresented  facts  of  such 
materiality  as  to  warrant  the  denial  of  the  application 
under  consideration  .  .  .”  (Italics  supplied)  (J.  A. 
260 A). 

The  Commission  also  erred  in  its  conclusion  that  the 
applicant  corporation  reaffirmed  this  so-called  erroneous 
statement  in  its  FM  application  signed  on  December  13, 
1946.  In  so  concluding,  the  Commission  has  ignored  con¬ 
trary  findings  in  other  parts  of  the  Decision.  The  record 
shows  and  the  Commission  recognized  that  the  sale  of 
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the  preferred  stock  on  December  13,  1946,  was  made  con¬ 
ditional  upon  securing  Commission  approval.  In  para¬ 
graph  7  the  Commission  found  that  “The  distribution  of 
this  stock  was  made  without  the  approval  of  the  Commis¬ 
sion,  as  provided  for  in  the  minutes  of  the  meeting  adopt¬ 
ing  the  plan.”  Since  the  Commission  found  that  the 
parties  believed  no  sale  could  be  made  on  December  13, 
1946,  it  cannot  now  find  that  at  the  same  time  they  delib¬ 
erately  hid  from  the  Commission  an  accomplished  sale. 
The  Commission’s  findings  fall  on  their  own  inconsis¬ 
tency.  The  fact  that  Marvin  I.  Thompson  was  later  ad¬ 
vised  that  no  Commission  approval  was  necessary  does 
not  change  this  fact.  The  Commission  also  disregarded 
the  undisputed  testimony  of  Marvin  I.  Thompson  that  he 
prepared  the  FM  application  on  December  10,  1946,  (R. 
905)  prior  to  knowing  that  Reverend  Smith  intended  to 
buy  the  preferred  stock.  (J.  A.  105A).  These  facts 
clearly  show  that  at  the  time  the  FM  application  was 
prepared  and  signed,  no  sale  of  the  preferred  stock  had, 
in  fact,  taken  place. 

C)  The  Commission  erred  in  finding  that  Reverend 
Smith’s  activities  in  the  Radio  Bible  Hour,  the  South¬ 
ern  Bible  Institute,  or  THE  CAROLINA  WATCH¬ 
MAN  should  have  been  reported  to  the  Commission 
as  a  substantial  interest  in  a  “business  or  financial 
enterprise”. 

The  Commission  has  not  denied  that  Reverend  Smith 
is  a  bona  fide  Baptist  minister  or  that  he  is  devoting  his 
entire  time  to  his  religious  activities.  In  fact,  in  the 
Decision,  the  Commission  admits  that  fact  by  stating, 
“The  evangelical  objectives  of  Smith’s  activities  do  not 
preclude  the  conclusion  that  they  are  of  a  business  na¬ 
ture.”  (J.  A.  262A).  Nor  does  the  Commission  deny, 
nor  is  there  anv  dispute  in  the  testimonv,  that  the  Radio 
Bible  Hour,  THE  CAROLINA  WATCHMAN,  or  the 
Southern  Bible  Institute  are  entirely  devoted  to  the  fur- 
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thering  of  Reverend  Smith’s  religious  activities.  (J.  A. 
39A,  40A,  135A,  13SA,  203A).  In  fact,  the  Commission 
admits  this  fact  by  its  finding  that  these  are  just  names 
for  Reverend  Smith’s  activities.  ( J.  A.  262A).  The  issue 
before  this  Court  is,  therefore,  whether  bona  fide  religious 
activities  constitute  a  ‘‘business  or  financial  enterprise”. 

It  is  submitted  that  the  word  “business”  as  used  in 
the  application  form  does  not  mean  religious  activities  to 
either  the  trained  lawyer  or  to  the  layman.  This  Court 
has  said  that  the  term  “business”  has  two  meanings, 
one  broad  and  one  narrow,  and  it  is  necessary  to  deter¬ 
mine  in  each  case  which  meaning  was  intended,  even 
though  the  broad  meaning  is  rarely  used  in  statutes. 
Hazen  v.  National  Bifle  Ass’n  of  America,  69  App.  D.  C. 
339,  345,  101  F.  (2d)  432,  43S  (193S).  That  meaning  can 
only  be  determined  by  examination  of  the  application  form 
and  the  particular  question  involved. 

(b)  If  applicant  is  other  than  an  individual  and  any 
partner,  officer,  member  of  the  governing  board, 
director,  or  principal  stockholder,  has  or  within 
the  past  5  years  has  had  a  substantial  interest 
(25%  or  greater)  in  any  business  or  financial 
enterprise  or  any  official  relationship  to  any  busi¬ 
ness  or  financial  enterprise,  there  is  submitted 
herewith  a  full  and  complete  disclosure  of  the 
enterprise,  the  name  and  principal  place  of  busi¬ 
ness,  the  character  of  business  engaged  in,  and 
the  nature  and  extent  of  the  interest  in  or  rela¬ 
tionship  to  such  business  of  each.  (Italics  sup¬ 
plied)  (J.  A.  14A). 

If  the  word  “business”  alone  is  first  considered,  it 
appears  that  no  court,  to  appellant’s  knowledge,  has  in¬ 
terpreted  the  word  to  include  religious  activities.  The 
Court  of  Claims  has  said  that  “Churches,  charitable,  edu¬ 
cational,  and  other  nonprofit  institutions,  as  such,  would 
not  be  subject  to  the  tax,  regardless  of  whether  such 
fields  were  established,  since  they  fall  wholly  without  the 
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realm  of  business.’ ’  (Italics  supplied).  St.  Louis  Re¬ 
frigerating  and  Cold  Storage  Co.  v.  United  States,  43  F. 
Supp.  476, 4S4  (Ct.  Cl.  1942). 

Manv  state  courts  have  come  to  the  same  conclusion  in 
considering  local  licensing  laws  and  the  activities  of  the 
Jehovah’s  Witnesses.  In  People  v.  Barber,  289  N.  Y. 
378,  384,  385,  46  N.  E.  (2d)  329,  331,  332  (1943),  the  New 
York  court  considered  an  ordinance  reading  in  part: 
“Pursuit  or  exercise  within  the  Town  of  Irondequoit  of 
the  following  trades  or  occupations  is  hereby  prohibited 
.  .  .”  One  type  prohibited  was  “(a)  .  .  .  auctioneering, 
hawking  and  peddling  ...”  The  Court  in  reversing  a 
conviction  for  violating  this  ordinance  stated: 

The  words  “trades  or  occupations”  suggest  activi¬ 
ties  carried  on  as  a  business,  and  a  reading  of  the 
ordinance  as  a  whole  leaves  no  room  for  doubt  that 
the  ordinance  was  intended  to  regulate  certain  busi¬ 
ness  activities  within  the  town. 

•  *  *  * 

Similar  ordinances  and  statutes  have  usuallv  been 
construed  as  intended  to  apply  only  to  business  ac¬ 
tivities,  and  the  distribution  or  sale  of  religious  books 
or  pamphlets  by  a  member  of  a  religious  sect  for  the 
propagation  of  the  faith  or  doctrines  of  the  sect  and 
without  profit  to  the  distributor,  and  the  sale  or  dis¬ 
tribution  of  books  and  pamphlets  of  opinion  in  simi¬ 
lar  manner,  have  been  excluded  from  its  scope. 

In  Thomas  v.  City  of  Atlanta,  59  Ga.  App.  520,  1  S.  E. 
(2d)  599  (1939),  the  court  held  that  a  statute  reading 
“any  person  whose  duty  it  shall  be  to  register  their  busi¬ 
ness  and  who  shall  fail  and  refuse  to  do  so  .  .  .”  (Italics 
supplied)  did  not  apply  to  a  minister  selling  religious 
books.  The  court  stated  that  the  sale  of  books  was  col¬ 
lateral  to  the  main  object  of  the  defendant,  which  was 
to  preach  and  teach  his  religion.  The  word  “business” 
was  also  found  not  to  include  religious  activities  in  City 
of  Cincinnati  v.  Hosier,  61  Ohio  App.  81,  22  N.  E.  (2d) 
418  (1939). 


56 


The  principle  that  religious  activities  are  not  included 
within  the  normal  concept  of  business  is  also  illustrated 
bv  the  cases  dealing  with  ordinances  containing  the  words 
“hawking”,  “peddling”,  “vending”,  “sale  of  merchan¬ 
dise”  and  similar  terms.  State  ex  rel  Singleton  v.  Wood¬ 
ruff,  153  Fla.  S4,  13  So.  (2d)  704  (1943) ;  Seevers  v.  Som¬ 
erset,  295  Ky.  595,  175  S.  TV.  (2d)  18  (1943),  concurring 
opinion;  City  of  Shreveport  v.  Teague,  200  La.  679,  S  So. 
(2d)  640  (1942);  State  ex  rel  Semansky  v.  Stark,  196  La. 
307,  199  So.  129  (1940);  Commonwealth  v.  Akmakjian, 
316'  Mass.  97,  55  N.  E.  (2d)  6  (1944);  State  v.  Meredith, 
197  S.  C.  351,  15  S.  E.  (2d)  678  (1941). 

TVhile  it  appears  clear  that  even  the  broad  term  “busi¬ 
ness”  does  not  include  religious  activities,  the  wording 
in  the  present  case  is  much  more  limited  and  restricted 
in  scope.  The  question  calls  for  information  as  to  “a 
substantial  interest  (25%  or  greater)  in  any  business  or 
financial  enterprise  ...”  (Italics  supplied). 

The  only  logical  interpretation  of  this  phrase  is  that 
it  refers  to  a  separate  and  distinct  entity  (as  distin¬ 
guished  from  the  person’s  regular  activity)  which  is 
run  for  profit. 

Inherent  in  the  concept  of  a  business  enterprise  is 
the  idea  of  an  investment  of  capital,  labor,  and  man¬ 
agement  in  an  undertaking  for  profit.  One  of  the 
recognized  attributes  of  a  “business  enterprise”  is 
centralized  management  and  control.  Tlelvering  v. 
Jewel  Mining  Co':,  126  F.  (2d)  1011,  1015  (C.  C.  A. 
8th,  1942). 

It  is  submitted  that  under  no  definition  which  is  based 
on  logic  and  fairness  can  Reverend  Smith’s  religious  ac¬ 
tivities  be  considered  a  “business  or  financial  enterprise”. 

The  Commission  in  its  Decision  utterly  fails  to  recog¬ 
nize  the  anomalous  position  in  which  its  conclusions  place 
it.  The  Commission  first  finds  that  the  Southern  Bible 
Institute,  the  Radio  Bible  Hour,  THE  CAROLINA 
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WATCHMAN,  and  Reverend  Smith  “were  one  and  the 
same”.  The  Radio  Bible  Hour  is  the  name  used  by 
Reverend  Smith  to  identify  his  radio  programs.  (J.  A. 
234A).  THE  CAROLINA  WATCHMAN  is  a  publica¬ 
tion  that  carries  Reverend  Smith’s  teachings.  (J.  A. 
249A).  The  Southern  Bible  Institute  conducts  a  religious 
school  at  nominal  cost  (J.  A.  234 A)  and  on  January  2, 
1946,  was  incorporated  as  a  nonprofit  institution  to  handle 
all  of  Reverend  Smith’s  religious  activities  (J.  A.  215A). 
Yet,  despite  this  finding  of  a  single  entity,  the  Commis¬ 
sion  concluded  that  a  failure  of  Reverend  Smith  to  report 
a  25%  interest  in  himself  was  a  “concealment  of  business 
interests”.  The  Commission  knew  that  Reverend  Smith 
was  a  minister  and  knew  he  was  connected  with  the 
Southern  Bible  Institute.  (J.  A.  2SA).  It  is  completely 
illogical  that  after  Reverend  Smith  once  informed  the 
Commission  that  he  was  a  minister  preaching  the  gospel, 
the  Commission  should  demand  he  advise  it  of  every 
device  he  uses  to  accomplish  this  one  purpose. 

The  Commission’s  conclusion  that  Reverend  Smith’s 
religious  activities  are  a  “business  or  financial  enter¬ 
prise”  is  based  on  the  fact  that  he  uses  part  of  the  con¬ 
tributions  as  compensation  in  order  to  live.  Therefore, 
under  the  broad  definition  of  “business”  in  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.  107,  31  S.  Ct.  342  (1911),  that 
“  11  Business’  is  a  very  comprehensive  term  and  embraces 
everything  about  which  a  person  can  be  employed”,  the 
Commission  concluded  that,  since,  unfortunately,  Rever¬ 
end  Smith  had  to  eat,  his  religious  activities  then  became 
a  business.  In  effect,  the  Commission’s  definition  means 
that  only  a  rich  man  can  be  a  minister  without  engaging 
in  business,  and  that  any  conventional  minister  who  is 
paid  by  his  church  is  engaged  in  business.  It  is  strange 
that  such  “businessmen”  are  allowed  to  engage  in  “busi 
ness”  on  Sunday  in  violation  of  the  innumerable  local 
ordinances  prohibiting  the  carrying-on  of  “business”  on 
that  day. 
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The  fallacy  of  this  argument  becomes  increasingly  ap¬ 
parent  when  one  reads  the  Supreme  Court’s  own  com¬ 
ment  on  this  definition : 

Petitioner  relies  strongly  on  the  definition  of  busi¬ 
ness  in  Flint  v.  Stone  Tracy  Company:  “  ‘Business’ 
is  a  very  comprehensive  term  and  embraces  every¬ 
thing  about  which  a  person  may  be  employed.”  This 
definition  was  given  in  considering  whether  certain 
corporations  came  under  the  Corporation  Tax  law 
which  levies  a  tax  on  corporations  engaged  in  busi¬ 
ness.  The  immediate  issue  was  whether  corporations 
engaged  principally  in  the  “holding  and  management 
of  real  estate”  were  subject  to  the  act.  A  definition 
given  for  such  an  issue  is  not  controlling  in  this  dis¬ 
similar  inquirv.  Higgins  v.  Commissioner  of  Inter¬ 
nal  Revenue,  312  U.  S.  212,  217,  61  S.  Ct.  475,  478 
(1941). 

The  Supreme  Court  also  said  that  the  mere  fact  that 
religious  literature  may  be  sold  does  not  transfer  “evan¬ 
gelism  into  a  commercial  enterprise.  If  it  did,  then  the 
passing  of  the  collection  plate  in  church  would  make  the 
church  service  a  commercial  project.”  Murdock  v.  Com¬ 
monwealth  of  Pennsylvania ,  319  U.  S.  105,  111,  63  S.  Ct. 
S70,  874  (1943). 

The  inconsistency  of  the  Commission’s  conclusion  is 
highlighted  by  the  fact  that  it  ignored  two  of  Reverend 
Smith’s  activities  that  are  almost  identical  with  those 
mentioned.  Keverend  Smith  publishes  and  sells  at  his 
religious  meetings  a  song  book  entitled  “The  Master’s 
Praise”.  (J.  A.  146A).  Yet  the  Commission  failed  to 
conclude  that  this  was  a  “business  or  financial  enter¬ 
prise”.  In  addition.  Reverend  Smith,  along  with  several 
other  ministers,  built  and  operated  Camp  Pisgah  as  a 
camp  for  mountain  children  who  could  not  afford  vaca¬ 
tions.  A  fee  of  $10.00  a  week  for  room  and  board  was 
charged.  (R.  1402).  Again  the  Commission  failed  to 
conclude  that  this  was  a  “business  or  financial  enter- 
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prise”.  The  Commission  is  required  to  maintain  some 
degree  of  consistency  in  its  findings.  The  same  evidence 
cannot  mean  one  thing  at  one  moment  and  another  at  a 
later  time.  This  inconsistency  fully  demonstrates  the  lack 
of  a  rational  basis  between  the  evidence  in  the  record, 
the  basic  facts,  and  the  ultimate  facts.  It  is  submitted 
that  there  is  no  basis  in  law  for  the  Commission’s  con¬ 
clusion  that  Reverend  Smith  and  the  appellant  failed  to 
report  his  “substantial  interest”  in  a  “business  or  finan¬ 
cial  enterprise”. 

D)  The  Commission  erred  in  concluding  that  Reverend 
Smith  had  a  substantial  interest  (10%  or  greater) 
in  Radio  Station  XERF,  Villa  Acuna,  Mexico,  and 
should  have  reported  it  to  the  Commission. 

The  application  for  new  standard  broadcast  station  con¬ 
struction  permit  (FCC  Form  No.  301),  questions  14(a), 
(b),  and  (c)  read  as  follows : 

14.  If  applicant,  or  any  partner,  officer,  member  of 
the  governing  board,  director,  principal  (actual  or 
beneficial)  stockholder  or  supervisor},’  employee  has, 
or  has  had,  a  substantial  interest  ( 10 %  or  greater) 
in  any  of  the  following,  there  is  submitted  herewith 
a  full  and  complete  disclosure  of  the  nature  and  ex¬ 
tent  of  the  interest  in  each.  (If  neither  applicant, 
nor  any  of  said  parties,  has,  or  has  had,  any  such 
interest  or  connection,  so  state.) 

(a)  Any  application  pending  before  the  Commission, 
or  which  has  been  denied  by  the  Federal  Com¬ 
munications  Commission  or  the  Federal  Radio 
Commission? 

(b)  Any  standard  or  High  Frequency  broadcast  sta¬ 
tion? 

(c)  Any  radio  station  the  license  of  which  has  been 
revoked  or  application  for  renewal  of  license 
which  has  been  denied?  (J.  A.  13A)  (Italics 
supplied) 

The  appellent  answered  “no”  to  question  14(b). 
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The  findings  of  the  Commission  as  to  the  negotiations, 
notes  and  contracts  between  Reverend  Smith  and  Ramon 
D.  Bosquez  and  Arturo  Gonzales  are  not  challenged.  It 
is  submitted,  however,  that  as  a  matter  of  law  this  con¬ 
tractual  relationship  did  not  create  such  an  interest  as  is 
required  to  be  revealed  by  question  14(b). 

It  is  admitted  that  Reverend  Smith  had  an  interest  in 
Station  XERF.  He  also  had  an  interest  in  Station  XEG, 
Monterrey,  Mexico,  and  every  other  station  he  has  broad¬ 
cast  over.  However,  it  is  obvious  that  the  Commission 
did  not  mean,  and  does  not  require,  the  reporting  of 
“sentimental  interests”,  “intellectual  interests”,  or  “em¬ 
ployment  interests”  in  any  standard  or  High  Frequency 
broadcast  station.  It  is  submitted  that  the  Commission 
had  one  particular  type  of  “interest”  in  mind  when  this 
question  was  framed,  and  that  is  “ownership  interest”. 

This  intent  is  made  obvious  by  the  inclusion  of  the 
phrase  “(10%  or  greater)”  as  an  explanatory  note.  In 
interpreting  administrative  regulations,  the  general  rules 
fot*  the  interpretation  of  written  instruments  apply.  If 
the  regulation  is  legislative  in  character,  rules  of  inter¬ 
pretation  applicable  to  statutes  should  be  used.  2  Suth¬ 
erland,  Statutory  Construction  §  4007  (3d.  ed,  1943). 
See  also  Greater  Northern  Ry.  Co.  v.  Merchants’  Elevator 
Co.,  259  IT.  S.  285,  291,  42  S.  Ct.  477,  479  (1922).  It  is 
submitted  that  this  question  in  the  application  is  subject 
to  the  same  rules  of  construction. 

Whichever  set  of  principles  is  applied,  however,  the 
result  is  the  same.  It  is  elemental  that  the  writing  should 
be  read  as  a  whole.  In  addition,  “the  context  and  sub¬ 
ject  matter  of  a  contract  may  show  that  in  a  particular 
sentence  an  ordinary  word  has  an  unusual  meaning”.  3 
Willtston,  Contracts  §  618  (1936).  Above  all  the  writing 
should  not  be  interpreted  to  make  any  part  of  it  sur¬ 
plusage.  Brantley  v.  Augusta  Ice  &  Coal  Co.,  52  F.  Supp. 
158  (S.  D.  Ga.  1943);  Drier  v.  United  States,  70  F.  Supp. 
888  (Ct.  Cl.  1947).  See  also  2  Sutherland,  Statutory 
Construction  §  4705  (3d.  ed,  1943). 
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With  these  basic  principles  in  mind,  it  is  apparent  that 
the  phrase  “substantial  interest  (10%  or  greater)”  can 
only  mean  “ownership  interest”.  Otherwise,  no  weight 
or  import  is  being  given  to  the  explanatory  words.  The 
Commission  ignored  these  words  and  attempted  to  give 
the  word  “interest”  its  widest  possible  meaning.  Many 
years  ago,  the  Supreme  Court  considered  such  an  argu¬ 
ment  and  stated: 

But  the  rules  established  for  the  interpretation  of 
written  instruments  will  not  justify  us  in  detaching 
these  general  words  from  those  of  an  explanatory 
character  which  immediately  follow  in  the  same  sen¬ 
tence.  Smith  v.  McCullough,  104  U.  S.  25,  28  (1881). 

The  same  rule  applies  in  statutory  construction: 

It  is  elementary  in  the  interpretation  of  statutes 
that  specific  provisions  relating  to  a  given  subject 
shall  prevail  over  more  general  ones  relating  to  a 
class  of  which  the  particular  subject  is  but  a  part, 
unless  the  context  or  some  other  proper  basis  of  con¬ 
struction  clearly  shows  a  different  legislative  pur¬ 
pose.  Bailey  v.  Allen  E.  Walker,  55  App.  D.  C.  74, 
75, 2  F.  (2d)  123, 124  (1924). 

It  is  submitted  that  the  Commission’s  interpretation  of 
this  phrase  is  erroneous  and  completely  disregards  part 
of  the  sentence. 

Such  a  conclusion  is  strengthened  by  reference  to  the 
same  phrase  as  used  in  other  parts  of  the  application. 
Such  a  procedure  is  an  accepted  principle  of  construction 
of  written  instruments: 

In  general,  a  word  used  by  the  parties  in  one  sense 
is  to  be  interpreted  as  employed  in  the  same  sense 
throughout  the  writing  in  the  absence  of  countervail¬ 
ing  reasons.  (iNo$citur  a  Sociis”  is  an  old  maxim 
which  summarizes  the  rule  both  of  language  and  of 
law  that  the  meaning  of  words  may  be  indicated  or 
controlled  by  those  with  which  they  are  associated. 
3  Williston,  Contracts  §  618  (1936).* 
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The  same  rule  is  basic  in  statutory  construction.  Lewellyn 
v.  Harbison,  31  F.  (2d)  740,  742  (C.  C.  A.  3d,  1929),  cert. 
denM,  2S0  U.  S.  560,  50  S.  Ct.  18  (1929).  See  also, 
Pampanga  Sugar  Mills  v.  Trinidad,  279  U.  S.  211,  218, 
49  S.  Ct.  308,  310  (1929).  The  fact  that  the  same  phrase 
appears  in  two  other  questions  in  the  application  form 
is  significant.  In  questions  15(a)  and  15(b)  the  follow¬ 
ing  language  is  used. 

...  a  substantial  interest  (25%  or  greater)  in  any 
business  or  financial  enterprise.  .  .  . 

It  is  submitted  that  the  only  interest  in  a  business  or 
financial  enterprise  that  is  susceptible  of  being  calculated 
as  25%  or  greater  is  an  ownership  interest. 

One  further  fact  supports  this  conclusion.  On  October 
16,  1947,  after  the  Commission  had  completed  its  investi¬ 
gation  in  the  instant  case,  a  new  application  form  was 
issued.  The  question  involved  herein  was  changed  to  read: 

Does  applicant  or  any  party  to  this  application  have 
now,  or  has  applicant  or  any  such  party  had,  any 
interest  in,  or  connection  with,  the  following:  (Italics 
supplied). 

It  is  submitted  that  this  change  in  form  was  made  to 
cover  the  facts  in  the  instant  ease,  where  the  party  had 
an  interest,  but  not  an  “ownership”  interest  as  called 
for  in  the  old  form. 

The  facts  are  plain  that  Reverend  Smith  had  no  owner¬ 
ship  interest  in  Station  XERF.  Both  he  and  Mr.  Bos- 
quez  testified  that  Reverend  Smith  did  not  own  any  part 
of  nor  had  any  control  over  Station  XERF  (J.  A.  4SA, 
169A).  In  addition,  the  contracts  are  clear  that  all  Rev¬ 
erend  Smith  received  for  his  money  was  the  right  to 
broadcast  time,  protected  because  of  the  large  sum  of 
money  paid  in  advance.  (J.  A.  207A,  209 A,  211A).  In 
any  event,  the  Commission’s  Decision  does  not  find  that 
Reverend  Smith  had  an  ownership  interest  in  Station 
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XERF  and  for  that  reason  the  conclusion  that  he  should 
have  reported  the  information  is  erroneous. 

The  Commission’s  conclusion  that  Reverend  Smith 
should  have  reported  his  interest  in  Station  XERF  also 
fails  because  the  question,  properly  interpreted,  does  not 
ask  for  information  about  a  foreign  station.  The  word¬ 
ing  of  question  14  (b),  standing  alone,  may  support  the 
Commission’s  contention,  but  it  is  elemental  that  the  sec¬ 
tion  must  be  read  as  a  whole.  Reconstruction  Finance 
Corporation  v.  Matey,  125  F.  (2d)  131,  134  (C.  C.  A.  7th, 
1942) ;  Herder  v.  Helvering,  70  App.  D.  C.  287,  295,  106  F. 
(2d)  153,  161  (1939),  cert,  denied,  308  U.  S.  617,  60  S.  Ct. 
262  (1939).  It  is  submitted  first  that  the  section  cannot 
be  read  piecemeal,  and  second  that  the  section  must  be 
read  in  the  light  of  its  purpose.  A  literal  reading  that 
would  lead  to  absurd  results  is  to  be  avoided.  Pittston- 
Duryea  Coal  Co.  v.  Commissioner  of  Internal  Revenue, 
117  F.  (2d)  436, 438  (C.  C.  A.  3d,  1941). 

It  should  be  noted  that  question  14(a)  specifically  pro¬ 
vides  only  for  applications,  etc.,  before  the  Federal  Com¬ 
munications  Commission.  If,  as  the  Commission  contends, 
it  is  interested  in  foreign  stations  on  the  air,  why  isn’t 
it  interested  in  applications  for  foreign  stations? 

The  purpose  of  the  questions  also  makes  it  clear  why 
only  American  radio  stations  are  included  within  their 
meaning.  The  Commission  desires  this  information  so  it 
can  refer  to  its  records  and  determine  whether  the  past 
conduct  of  the  party  as  a  licensee  has  been  in  the  public 
interest.  In  addition,  it  wishes  to  prevent  the  overlap 
in  service  area  between  stations  having  the  same  owner. 
The  Commission,  however,  has  no  records  on  the  opera¬ 
tion  of  foreign  stations  and  it  has  no  control  over  their 
ownership  or  operation.  If  the  applicant’s  proposed  sta¬ 
tion’s  service  area  overlapped  100  percent  with  the  serv¬ 
ice  area  of  Station  XERF,  it  could  not  have  used  this 
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fact  as  a  ground  for  a  denial.  It  is  clear,  therefore,  that 
the  information  was  of  no  value  to  the  Commission.  It  is 
submitted  that  if  the  section  is  read  as  a  whole  and  in 
light  of  its  purpose,  it  clearly  does  not  apply  to  foreign 
stations. 

It  is  immaterial  that  the  appellant  has  not  raised  this 
latter  point  before.  The  appellant  has  contended  that  it 
did  not  have  to  report  this  information  and  the  Com¬ 
mission  concluded  as  a  matter  of  law  that  the  question 
called  for  information  about  foreign  stations.  In  order 
to  find  that  the  appellant  wilfully  failed  to  report  this 
information,  the  burden  is  on  the  Commission  to  establish 
that  the  question  required  the  submission  of  the  particular 
information  in  issue.  The  applicant  is  only  required  to 
submit  information  asked  for  by  the  Commission  in  the 
particular  form  used.  The  issue  is  not  whether  the  Com¬ 
mission  could  have  asked  for  the  information  if  it  had 
wished  it.  The  Commission’s  conclusion,  therefore,  is 
erroneous,  and  this  Court  should  reverse  the  Decision 
and  remand  the  case  to  the  Commission  for  further  action. 

The  conclusion  must  fail  for  one  other  reason.  The 
Commission  has  stated  that  in  this  case  it  will  determine 
whether  “the  applicant  concealed  or  misrepresented  facts 
of  such  materiality  as  to  warrant  the  denial  of  the  ap¬ 
plications  under  consideration”.  (J.  A.  260A).  Yet  it 
did  not  conclude  that  the  failure  to  report  Reverend 
Smith’s  interest  in  Station  XERF  was  intentional  or  ma¬ 
terial.  The  Court  is  not  faced  with  the  issue  of  whether 
the  failure  to  report  the  information,  if  required,  is  suf¬ 
ficient  to  support  the  denial.  The  Commission  in  this 
case  has  set  the  criteria  for  denial  on  a  higher  level. 
Since  it  did  not  conclude  that  the  alleged  failure  met  its 
own  criteria,  the  Court  can  only  conclude  that  the  finding 
and  conclusion  are  not  a  sufficient  basis  to  support  the 
denial. 


65 


E)  The  Commission  erred  in  finding  that  Reverend 
Smith  failed  to  report  certain  assets  in  balance  sheets 
submitted  to  the  Commission. 

The  Commission  concluded  that  Reverend  Smith  failed 
to  disclose  certain  assets  in  the  balance  sheets  submitted 
on  June  28,  1946,  and  September  18,  1947,  and  that  his 
qualifications  to  be  a  licensee  of  a  broadcast  station  were 
thereby  affected. 

When  viewed  in  the  light  of  the  facts  of  record,  this 
theory  of  the  Commission  concerning  the  omission  of 
assets  would  require  applicants  for  broadcast  facilities 
to  list  as  assets  in  their  balance  sheets  or  financial  state¬ 
ments  the  most  insignificant,  irrelevant,  and  immaterial 
items.  If  the  Commission  can  deny  an  application  for 
failure  to  list  such  assets  as  were  omitted  from  Reverend 
Smith’s  financial  statement,  then  every  applicant  for  broad¬ 
cast  facilities  would  be  subject  to  arbitrary  and  capricious 
actions  of  the  Commission  from  which  it  would  have  no 
recourse  in  the  courts.  The  Commission,  in  this  Decision, 
has  in  effect  set  itself  up  as  the  sole  judge  of  what  is  and 
what  is  not  an  asset  without  regard  to  the  evaluation  or 
significance  placed  on  it  by  the  reporting  party,  who  in  the 
good  faith  exercise  of  his  discretion  might  neither  con¬ 
sider  it  as  an  asset  nor  know  what  value  to  place  on  it. 
In  its  Decision  in  this  proceeding,  the  Commission  does 
not  distinguish  between  the  effect  of  omitting  such  assets 
and  the  effect  of  omitting  the  so-called  liabilities,  and  this 
Court  can  only  assume  that  the  Commission  would  and 
did  attach  significance  to  the  failure  to  list  both.  It  must 
also  be  assumed  that  the  Commission  considered  the 
omissions  as  deliberate  misrepresentations;  otherwise  the 
finding  concerning  lack  of  candor  would  be  entirely  un¬ 
warranted. 

In  attaching  such  significance  to  these  assets  of  insig¬ 
nificance,  the  Commission  fails  to  properly  consider  the 
purpose  of  a  balance  sheet  in  an  application,  which  is 
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simply  to  show  the  financial  ability  of  the  reporting  party 
to  meet  his  commitments  and  to  convince  the  Commission 
that  he  has  the  necessary  financial  qualifications  in  that 
regard.  Section  30S(b)  of  the  Communications  Act  limits 
the  Commission's  authority  in  this  respect  and  it  is  only 
reasonable  to  assume  that  applicants  will  execute  financial 
statements  with  such  an  understanding  of  the  Commis¬ 
sion's  authority  in  mind  .  It  is  unreasonable  in  the  light 
of  Section  30S(b)  to  expect  applicants  to  list  every  possible 
asset  down  to  the  last  penny,  and  it  is  inexcusable  to  brand 
an  applicant  as  one  “lacking  candor’ ’  if  he  fails  to  do  so. 
Insofar  as  the  Commission’s  Decision  in  this  proceeding 
attributes  lack  of  candor  to  appellant  for  the  failure  of 
Reverend  Smith  to  list  the  specified  assets,  separately 
discussed  below,  it  is  arbitrary  and  capricious.  Every¬ 
thing  in  the  record,  as  well  as  in  the  Commission’s  findings 
of  fact,  indicates  that  the  failure  to  list  these  assets  was, 
at  the  most,  merely  the  result  of  an  erroneous  or  mistaken 
impression  of  what  was  required.  As  a  matter  of  fact, 
when  viewed  realistically,  it  is  believed  that  a  more  accu¬ 
rate  financial  statement  resulted  from  the  exclusion  of  the 
items  than  would  have  resulted  if  thev  were  included. 

The  Commission  recognized  this  realistic  view  when  it 
adopted  the  current  application  form,  issued  as  of  June 
16, 1948.  Question  4(c),  Section  ITT,  FCC  Form  301,  which 
now  requests  the  submission  of  a  financial  statement,  reads 
in  part  as  follows: 

For  each  person  who  has  agreed  to  furnish  funds 
or  purchase  stock,  but  who  has  not  already  done  so, 
submit  a  balance  sheet  or,  in  lieu  thereof,  a  financial 
statement  showing  all  liabilities  and  containing  cur¬ 
rent  and  liquid  assets  sufficient  in  amount  to  meet 
those  liabilities  and ,  in  addition ,  to  indicate  financial 
ability  to  comply  with  the  terms  of  the  agreement.  .  .  . 
(Italics  supplied). 

The  finding  that  Reverend  Smith  failed  to  list  certain 
specific  interests  as  assets  must  also  fail  because  the  Com- 
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mission  did  not  make  certain  material  findings  of  basic 
fact.  The  omission  with  reference  to  each  specific  interest 
is  discussed  below. 


Interest  in  Radio  Station  XERF 

The  Commission  found  that  Reverend  Smith  failed  to 
report  this  interest  as  an  asset.  Yet  it  failed  to  find  what 
the  asset  was  worth.  The  contract  for  purchase  of  time 
on  Station  XERF  specifically  provides  for  a  resale  of 
time  only  in  case  of  Reverend  Smith’s  death.  ( J.  A.  212A). 
Since  the  contract  is  for  the  personal  service  of  Reverend 
Smith,  it  is  submitted  that  as  a  matter  of  law,  the  interest 
has  no  cash  value.  Even  if  it  could  be  sold  there  is  no  way 
to  compute  the  cash  value  of  the  asset.  The  Commission 
has  used  the  over-valuation  of  assets  as  a  basis  for  the 
denial  of  an  application.  United-  States  Broadcasting 
Corp.,  2  F.  C.  C.  20S  (1935).  Therefore,  if  Reverend 
Smith  had  attached  some  value  which  he  could  not  justify, 
he  would  have  been  condemned  for  that.  Since  he  could 
not  evaluate  the  asset,  he  omitted  it,  and  is  now  condemned 
for  that.  Such  a  finding  has  no  rational  basis  in  the  facts 
and  is  arbitrary  and  capricious. 

Interest  in  Oil  Wells 

The  Commission  found  that  this  asset  was  not  included 
in  the  financial  statement.  It  failed,  however,  to  find  that 
the  oil  leases  have  any  value.  The  undisputed  testimony 
shows  that  Reverend  Smith  regarded  the  leases  as  worth¬ 
less,  ( J.  A.  127 A)  and  the  Commission  apparently  agreed. 
The  conclusion  is  arbitrary  and  capricious  and  directly 
contrary  to  the  evidence. 

Interest  in  Mineral  Lands 

The  Commission  found  that  the  value  of  a  mineral  lease 
was  not  included  in  the  financial  statement.  Again  it  failed 
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to  find  that  the  alleged  asset  had  any  value.  The  record 
is  undisputed  that  Reverend  Smith  considered  the  lease 
valueless  since  the  property  is  completely  undeveloped. 
(R.  15S0).  The  finding  is  arbitrary  and  capricious  as  the 
interest  is  not  shown  to  have  any  value. 

Insurance  Policies 

The  Commission  found  that  various  insurance  policies 
on  the  life  of  Reverend  Smith  were  not  reported  as  an 
asset.  The  record  does  not  disclose  and  the  Commission 
does  not  find  that  the  policies  had  a  cash  or  loan  value, 
without  which  thev  are  valueless  as  an  asset.  Nor  does 
the  Commission  find  that  Reverend  Smith  paid  the  pre¬ 
miums  on  the  policies  and  thus  was  entitled  to  use  them 
as  security’  for  a  loan.  The  conclusion  that  this  should  be 
reported  to  the  Commission  as  an  asset  is  arbitrary  and 
capricious  and  has  no  rational  relationship  to  the  basic 
findings. 

THE  CAROLINA  WATCHMAN 

The  Commission  found  that  Reverend  Smith  failed  to 
list  THE  CAROLINA  WATCHMAN  as  an  asset  in  his 
financial  statements.  The  Commission  failed  to  conclude 
that  the  publication  had  any  value,  and  the  record  is 
undisputed  that  no  physical  assets  are  owned  by  Rev¬ 
erend  Smith.  (J.  A.  135A).  It  is  believed  that  the  failure 
of  the  Commission  to  determine  whether  the  publication 
had  any  cash  value  completely  vitiates  any  conclusion  that 
it  should  have  been  included  as  an  asset. 

It  is  submitted,  therefore,  that  the  finding  that  Reverend 
Smith  failed  to  report  assets  on  his  balance  sheets  is  arbi¬ 
trary’  and  capricious,  since  it  is  based  on  an  erroneous 
theory*  of  law  and  is  not  supported  by  material  findings 
of  fact. 
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F)  The  Commission  erred  in  failing  to  apply  its  own 
principle  of  concealment  or  misrepresentation  of  facts 
of  “. . .  such  materiality  as  to  warrant  the  denial . . .” 
in  finding  that  Reverend  Smith  did  not  report  certain 
liabilities  on  his  balance  sheet  and  in  finding  that  the 
alleged  misrepresentation  was  repeated  in  the  FM 
application.  One  omission  is  not  sufficient  to  support 
a  finding  of  lack  of  candor  by  appellant. 

The  Commission  found  and  appellant  has  admitted  that 
Reverend  Smith  failed  to  include  in  his  financial  statement 
of  June  2S,  1946,  certain  obligations  that  technically  are 
legal  liabilities.  These  were  notes  given  by  Reverend 
Smith  to  his  followers  in  return  for  loans  of  monev  for 
his  religious  activities.  The  Commission  found  that  some 
of  the  holders  took  the  notes  at  Reverend  Smith’s  insis¬ 
tence  and  that  none  would  take  legal  action  to  enforce 
payment  of  the  notes.  (J.  A.  24SA).  Reverend  Smith 
testified  that  lie  did  not  look  upon  these  notes  as  obliga¬ 
tions  that  could  affect  his  financial  status.  He  considered 
them  as  part  of  his  religious  work  and  obligations  against 
the  Southern  Bible  Institute.  (R.  513).  There  is  no 
evidence  of  a  willful  intent  to  withhold  information  from 
the  Commission,  and  the  Commission  found  none.  At  the 
hearing,  Reverend  Smith  admitted  that  he  had  not  listed 
these  notes  and  voluntarily  presented  all  of  them  in  evi¬ 
dence.  The  appellant  had  no  radio  attorney  at  the  time 
the  original  application  was  filed,  and  none  of  the  stock¬ 
holders  were  familiar  with  Commission  procedure.  Rev¬ 
erend  Smith  made  no  pretense  of  filing  a  complete  balance 
sheet  but  sought  only  to  give  the  Commission  an  idea  of 
his  resources  that  were  available  for  use.  Perhaps  the 
validity  of  his  belief  is  best  evidenced  by  the  balance  sheet 
of  September  IS,  1947,  prepared  after  the  investigation 
and  after  the  case  had  been  set  for  hearing.  No  liabilities 
were  listed  on  the  balance  sheet,  but  the  following  state¬ 
ment  w'as  made  at  the  end  thereof : 
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No  items  were  listed  as  liabilities  on  the  statement 
submitted  to  the  Federal  Communications  Commission 
on  July  1,  1946.  Technically  speaking,  certain  notes 
executed  by  Mr.  Smith  prior  to  July  1,  1946,  and  the 
i  details  of  which  notes  that  the  circumstances  of  their 
execution  have  been  furnished  fully  to  representatives 
of  the  Federal  Communications  Commission,  may  have 
constituted  balance-sheet  liabilities.  Because  of  the 
\ nature  of  the  notes  and  the  use  made  of  the  proceeds 
obtained  from  their  execution,  however,  the  notes  have 
|  never  been  considered  as  items  impairing  nor  capable 
of  impairing  the  financial  status,  as  shown  hereon,  of 
either  Mr.  or  Mrs.  Smith  and  hence  were  not  on 
July  1,  1946,  as  they  are  not  at  this  time,  listed  as 
items  of  liability.  (Italics  supplied)  (J.  A.  226A). 

It  is  apparent,  therefore,  that  there  was  no  concealment  or 
misrepresentation  concerning  this  latter  financial  state¬ 
ment.  Reverend  Smith  did  not  believe  the  notes  were 
liabilities,  and  he  did  reveal  their  existence  to  the  Com¬ 
mission.  The  issue,  therefore,  narrows  down  to  the  first 
balance  sheet  of  June  28, 1946. 

The  Commission  has  stated  in  its  opinion  that  the 
decision  in  this  case  will  be  based  on  the  answers  to  the 
two  following  questions : 

(1)  has  the  applicant  concealed  or  misrepresented 
facts  of  such  materiality  as  to  warrant  the  denial  of 
the  applications  under  consideration,  and  (2)  are  the 
officers,  directors,  and  stockholders  of  the  applicant 
persons  of  such  ability,  character,  and  responsibility 
as  to  warrant  a  finding  that  they  possess  the  attri¬ 
butes  required  for  the  operation  of  a  broadcast  sta¬ 
tion  in  the  public  interest.  (Italics  supplied)  (J.  A. 
260A). 

The  Commission,  itself,  therefore,  has  put  in  issue  the 
materiality  of  this  balance  sheet.  In  considering  the 
point  of  materiality,  it  must  be  remembered  that  appel¬ 
lant  is  a  corporation,  and,  at  the  time  the  application  was 
filed,  Reverend  Smith  had  paid  for  50  shares  of  common 
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stock.  He  had  not  subscribed  nor  committed  himself  in 
any  way  to  purchase  any  more  stock  or  furnish  any  more 
money.  The  financial  qualifications  of  the  corporation, 
therefore,  in  no  way  depended  upon  the  resources  of 
Reverend  Smith. 

As  a  matter  of  fact,  the  application  form  does  not  call 
for,  nor  does  the  Commission  require,  stockholders  who 
have  paid  for  their  stock  to  submit  balance  sheets.  The 
pertinent  questions  in  the  application  form  used  by  ap¬ 
pellant  are  as  follows : 

(9)  Full  name  and  address  of  each  person  (whether 
or  not  connected  with  applicant,  but  including 
partners,  shareholders,  or  subscribers  to  capi¬ 
tal  stock  of  the  applicant)  who  has  furnished 
or  trill  furnish  funds,  property,  service,  credit, 
other  things  of  value,  assurances  (oral  or 
written),  or  will  assist  in  any  other  manner  in 
financing  station. 

(10)  A  description  of  that  which  is  or  will  be  fur¬ 
nished  by  each  party  showing  the  value  thereof 
and  any  encumbrances  thereon. 

(11)  Indicate  the  source  and  manner  in  which  each 
party  (named  in  (9))  originally  acquired  the 
funds  or  other  things  of  value  which  are  now 
invested  or  have  been  furnished. 

(12)  A  financial  statement  of  each  party  furnishing 
funds,  credit,  or  assurances  thereof  as  of  a 
recent  date,  showing  assets,  liabilities,  and  net 
worth.  (Italics  supplied)  (J.  A.  17A). 

Part  (9)  of  the  question  literally  calls  for  the  name  of 
each  person  who  has  purchased  stock.  However,  part 
(12),  which  is  the  point  in  issue,  is  worded  differently 
and  asks  for  a  financial  statement  from  each  party 
furnishing  funds.  It  speaks  only  of  the  future. 

The  Commission  has  apparently  always  understood  that 
all  parts  of  this  question  did  not  apply  to  stockholders 
who  had  paid  for  their  stock.  At  least,  the  Commission 
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has  acted  as  if  this  were  the  correct  interpretation  for 
it  "ranted,  among  others,  the  following  applications  filed 
in  1946  which  did  not  supply  balance  sheets  for  stock¬ 
holders  : 

(1)  Appalachian  Broadcasting  Corporation,  Bristol, 
Virginia  (File  Xo.  BP-4651). — Filed  March  11, 
1946,  and  granted  August  1,  1946.  Three  stock¬ 
holders  had  paid  for  150  shares  of  stock,  and 
the  applicant’s  answer  to  the  pertinent  parts 
of  question  12(g)  was  “Not  applicable;  all 
stock  fully  paid  for.” 

(2)  Caldwell  Broadcasting  Company,  Inc.,  Caldwell, 
Idaho  (File  No.  BP-4900). — Application  filed 
June  3,  1946,  and  granted  September  12,  1946. 
Nine  stockholders  had  paid  for  225  shares  of 
stock  and  25  shares  were  subscribed  to  by  Max 
E.  Day.  In  answer  to  question  12(g),  parts 
(9-15),  applicant  supplied  financial  data  for 
only  the  one  subscriber. 

'  (3)  Pacific  Broadcasting  Company,  San  Francisco, 
California  (File  Xo.  BPH-1031). — Amended  ap¬ 
plication  filed  October  9,  1946,  and  granted  No¬ 
vember  14,  1946.  Five  stockholders  had  paid 
for  15,093  shares  of  stock.  In  answer  to  ques¬ 
tion  12(g),  parts  (9-15),  applicant  said  “None” 
or  “Not  applicable”. 

Appellant  knows  of  no  case  and  could  find  none  in  the 
Commission’s  files  where  a  corporate  applicant  which 
did  not  originally  furnish  a  balance  sheet  for  stockholders 
was  subsequently  required  to  submit  one  prior  to  a 
gi^ant.  Thus  it  is  not  surprising  to  find  that  the  perti¬ 
nent  question  in  the  Commission’s  present  application 
form,  adopted  on  June  16,  194S,  namely  question  4(c), 
the  counterpart  of  question  12(g)  (12)  in  the  old  form, 
reads  as  follows : 

For  each  person  who  has  agreed  to  furnish  funds  or 
purchase  stock,  but  who  has  not  already  done  so,  sub¬ 
mit  a  balance  sheet  or,  in  lieu  thereof,  a  financial 
statement  showing  all  liabilities  and  containing  cur- 
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rent  and  liquid  assets  sufficient  in  amount  to  meet 
those  liabilities  and,  in  addition,  to  indicate  financial 
ability  to  comply  with  the  terms  of  the  agreement. 
Submit  also  a  verified  copy  of  the  agreement  by 
which  each  such  person  is  legally  obligated.  (Italics 
supplied). 

Since  the  balance  sheet  was  not  required  and  would  not 
have  been  furnished  if  Washington  radio  counsel  had 
been  employed,  the  appellant  was  simply  being  helpful. 
Reverend  Smith  sincerelv  believed  that  he  had  a  net  worth 
of  approximately  $(>0,000  which  was  available  for  use.  He 
therefore  supplied  this  information  in  good  faith.  He 
is  now  being  held  to  a  strict  knowledge  of  legal  and 
financial  principles  and  condemned  for  failure  to  supply 
non-material  data. 

The  Commission,  moreover,  failed  to  conclude  that  this 
information  was  material  although,  as  shown,  one  of  the 
basic  principles  applied  in  reaching  a  decision  demands 
such  a  finding.  The  failure  is  obviously  explainable  since 
the  record  will  not  support  such  a  finding  and  since  no 
evidence  could  have  been  introduced  to  support  it  if  the 
Commission  had  desired  to  make  one. 

Appellant  concedes  that  under  the  doctrine  of  Federal 
Communications  Commission  v.  WOKO,  Inc.,  329  U.  S. 
223,  67  S.  Ct.  213  (1946),  the  Commission  is  not  required 
to  find  that  the  facts  omitted  are  material.  But  in  this 
case  the  Commission  chose  to  set  itself  a  higher  goal  or 
criterion.  Since  the  Commission  failed  to  make  a  find¬ 
ing  conforming  to  its  own  announced  principle,  its  con¬ 
clusion  constitutes  error.  The  Supreme  Court  reversed 
a  decision  of  the  Securities  and  Exchange  Commission 
in  which  that  agency  said  it  was  applying  broad,  equitable 
principles  to  the  facts  before  it.  In  reversing,  the  Court 
said: 

Since  the  decision  of  the  Commission  was  explicitly 
based  upon  the  applicability  of  principles  of  equity 
announced  by  courts,  its  validity  must  likewise  be 
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judged  on  that  basis.  The  grounds  upon  which  an 
administrative  order  must  be  judged  are  those  upon 
which  the  record  discloses  that  its  action  was  based. 

•  •  •  • 

The  Commission’s  actions  cannot  be  upheld  merely  be¬ 
cause  findings  might  have  been  made  and  considera¬ 
tions  disclosed  which  would  justify  its  order  as  an 
appropriate  safeguard  for  the  interests  protected  by 
the  Act.  There  must  be  such  a  responsible  find¬ 
ing  .  .  .  There  is  no  such  finding  here. 

•  •  *  • 

We  merelv  hold  that  an  administrative  order  cannot 
be  upheld  unless  the  grounds  upon  which  the  agency 
acted  in  exercising  its  powers  were  those  upon  which 
its  action  can  be  sustained.  Securities  and  Exchange 
Commission  v.  Chenery  Corp.,  31S  U.  S.  80,  87,  94, 
63  S.  Ct.  454, 459, 462  ( 1943 ) . 

This  Court  has  reached  the  same  conclusion.  Mississippi 
River  Fuel  Corp.  v.  Federal  Power  Commission,  82  U.  S. 
App.  D.  C.  208, 224, 163  F.  (2d)  433, 449  (1947). 

It  should  also  be  noted  that  according  to  the  Decision 
the  appellant  and  Reverend  Smith  repeated  this  * *  mis¬ 
representation  ”  in  one  other  statement  to  the  Commis¬ 
sion.  (J.  A.  264A).  This  was  in  the  FM  application  filed 
on  December  13,  1946.  In  this  case,  however,  the  FM 
station  was  to  be  financed  entirely  by  a  bank  loan  and 
the  Commission  was  so  advised.  (J.  A.  24A-1).  The 
Commission’s  conclusion  that  this  “misrepresentation” 
was  repeated  in  the  filing  of  the  FM  application,  there¬ 
fore,  is  contrary  to  fact  and  erroneous,  since  the  appli¬ 
cation  did  not  require  the  submission  of  a  balance  sheet 
for  Reverend  Smith.  (See  page  80,  infra).  The  ap¬ 
pellant  did  not  know  that  he  had  omitted  any  facts  until 
so  advised  by  the  Commission  investigator,  at  which  time 
all  the  notes  were  made  available.  The  Decision  reveals, 
therefore,  that  the  Commission’s  conclusion  of  appellant’s 
“lack  of  candor”  is  based  on  only  one  mistake.  It  is  im¬ 
portant  to  note  that  the  Commission  did  not  invoke  its 


iO 

authority  under  Section  312(a)  of  the  Act,  and  the  find¬ 
ing  is  not  based  on  the  fact  the  appellant  is  alleged  to 
have  made  a  false  statement.  Under  the  Commission’s 
own  rule,  as  announced  in  the  WORL  opinion  (see  page 
41,  supra),  this  is  only  a  character  factor,  and  it  is 
submitted  that,  as  a  matter  of  law,  one  omission,  in  good 
faith,  is  not  sufficient  evidence  to  support  a  finding  that 
a  person’s  character  is  such  that  he  cannot  be  relied 
upon  to  file  truthful  and  proper  reports  with  the  Com¬ 
mission.  Yet  this  is,  in  effect,  the  meaning  of  the  Com¬ 
mission’s  finding  of  “lack  of  candor”.  At  the  very  least 
the  Commission  should  be  required  to  find  and  conclude 
that  the  omission  was  willful  because  of  expressed  in¬ 
tent  or  a  series  of  omissions.  Since  the  Commission 
thought  that  it  was  basing  this  finding  on  a  series  of 
omissions  when  in  fact  just  one  is  shown,  there  is  no  valid 
support  for  the  conclusion,  and  it  is  therefore  erroneous. 

4.  The  Commission’s  Decision  is  Arbitrary  and  Capri¬ 
cious  in  That  Three  of  the  Material  Findings  are  Con¬ 
trary  to  the  Undisputed  Evidence  in  the  Record. 

A)  The  Commission  erred  in  finding  that  “At  no  time 
prior  to  the  hearing  did  the  applicant  inform  the 
Commission  of  the  change  in  plans  for  the  issuance 
of  stock  effecting  a  change  in  the  plan  of  financing 
and  ownership  of  applicant  which  took  place  on  De¬ 
cember  13,  1946,  nor  of  the  subsequent  issuance  of 
stock  in  accordance  with  the  plan  of  distribution 
adopted  on  that  date.” 

The  above-mentioned  finding  appears  in  paragraph  7  of 
the  findings  of  fact  in  the  Commission’s  Decision.  (J.  A. 
231  A).  Yet  on  June  13, 1947,  four  months  before  the  hear¬ 
ing  began,  the  applicant  filed  with  the  Commission  an  In¬ 
terim  Ownership  Report  (FCC  Form  323A)  which  com¬ 
pletely  disclosed  the  sale  and  distribution  of  the  remain- 


76 


ing  fifty  shares  of  common  stock  and  all  the  preferred 
stock  in  accordance  with  the  corporate  authorization  of 
December  13.  1946.  (J.  A.  31  A).  It  is  particularly  sig¬ 

nificant  in  seeking  a  guide  to  the  Commission’s  real  pur¬ 
pose  in  this  case  to  note  that  in  paragraph  4  of  its  findings 
of  fact  the  Commission  used  and  gave  full  weight  to  this 
report  in  an  attempt  to  support  a  conclusion  unfavorable 
to  the  appellant ;  yet  on  the  same  page  it  completely  ignored 
this  report  when  it  would  refute  a  finding  unfavorable 
to  the  appellant. 

This  Court  has  had  occasion  to  comment  upon,  and  to 
attach  significance  to,  inaccuracies  in  Commission  de¬ 
cisions  which  were  less  material  and  less  obvious  than 
those  in  the  instant  case,  stating: 

We  do  not  say  that  these  inaccuracies  would  alone  be 
sufficient  to  reverse  the  Commission’s  order.  But  we 
call  attention  to  them  in  passing  in  order  to  emphasize 
the  necessity  of  careful  consideration  by  the  Com¬ 
mission  of  the  evidence  before  it.  This  Court,  under 
1  the  statute,  does  not  have  the  function  of  passing  upon 
the  evidence  in  the  sense  of  weighing  it  as  to  accuracy 
and  credibility,  but  only  in  the  sense  of  determining 
whether  it  substantially  supports  the  findings.  The 
i  function  of  weighing  the  evidence  has  been  entrusted 
i  by  Congress  to  the  Commission,  in  order  that  tech¬ 
nical  controversies  may  be  determined  on  the  facts 
•  by  a  body  of  experts.  But  Congress  intended  that  an 
applicant  should  have,  and  an  applicant  is  entitled  to 
have,  careful  consideration  of  the  evidence  which  he 
has  presented  and  the  considered  judgment  of  the 
Commission  upon  that  evidence.  Even  though  the  in¬ 
accuracies  alluded  to  may  have  been  caused  solely 
by  inadvertence  rather  than  by  arbitrary  or  capricious 
action,  they  nevertheless  show  that  the  Commission’s 
decision  was  not  based  upon  that  careful  consideration 
of  the  evidence  which  is  properly  to  be  expected  from 
an  unbiased  body  of  experts  discharging  a  function 
i  so  important  from  the  standpoint  of  both  the  parties 
and  the  public.  Saginaw  Broadcasting  Co.  v.  Federal 
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96  F.  (2d)  554,  563  (1938),  cert .  denied,  305  U.  S.  613, 
59  S.  Ct.  72  (193S). 

It  is  submitted  that  the  misstatements  in  the  present  ease 
are  the  result  of  arbitrary  and  capricious  action  and  are 
alone  sufficient  to  justify  a  reversal  of  the  Commission’s 
Decision. 

B)  The  Commission  erred  in  finding  that  “On  three  oc¬ 
casions  after  December  13,  1946,  the  applicant  filed 
applications  for  modifications  of  construction  permits, 
all  of  which  required  applicant  to  reveal  any  changes 
in  its  plan  of  financing  ...” 

In  paragraph  7  of  the  Decision,  (J.  A.  231  A)  the  Com¬ 
mission  found  that  on  three  occasions  after  December  13, 
1946,  the  appellant  filed  applications  for  modification  of 
construction  permits .  This  statement  is  erroneous  and 
completely  refuted  by  the  record.  After  December  13, 
1946,  only  one  application  for  modification  of  construction 
permit  was  filed,  and  that  was  received  at  the  Commission 
on  June  13,  1947.  (R.  246). 

The  finding  is  also  erroneous  in  that  it  implies  that  the 
answer  “On  file,  no  change”  was  false  and  misleading. 
As  a  matter  of  fact,  this  answer  was  only  contained  in  the 
application  for  modification  of  construction  permit  re¬ 
ceived  by  the  Commission  on  June  13,  1947.  On  the  same 
day,  the  Commission  received  an  Interim  Ownership  Re¬ 
port  (FCC  Form  323A)  which  fully  revealed  to  the  Com¬ 
mission  all  the  stock  transactions  that  took  place  on  De¬ 
cember  13,  1946.  (J.  A.  31  A).  Therefore,  when  the  ap¬ 
plication  for  modification  of  construction  permit  was  re¬ 
ceived,  the  answer  “On  file,  no  change”  was  literally 
correct. 

It  is  again  submitted  that  this  Court’s  statement  in  the 
Saginaw  case,  supra,  relative  to  incorrect  findings  is  ap- 
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plicable.  The  presence  of  such  obvious  misstatements  of 
fact  can  suggest  only  that  the  appellant  did  not  receive 
the  consideration  of  an  “unbiased  body  of  experts”  but 
rather  was  prosecuted  and  judged  by  the  same  agency  for 
one  stockholder's  religious  beliefs  and  activities  outside 
the  field  of  radio. 

In  its  conclusions,  the  Commission  restated  the  finding 
in  paragraph  7  as  follows: 

More  serious  is  the  fact  that  on  several  occasions 
after  the  remaining  50  shares  of  common  stock  were 
divided  [December  13,  1946]  .  .  .  applicant  signed 
statements  to  the  Commission  which  required  it  to 
reveal  such  changes  without  disclosing  them.  (Italics 
supplied).  (J.  A.  261A). 

It  lias  been  shown  that  this  finding  is  completely  with¬ 
out  support  in  the  evidence,  and,  thus,  the  Decision  does 
not  disclose  a  single  occasion  when  the  appellant  signed 
statements  giving  false  information  about  the  stock 
changes.  Therefore,  the  conclusion  that  “the  misrepre¬ 
sentations  contained  in  these  statements  were  the  result 
of  deliberation  or  carelessness  and  recklessness  of  so  gross 
a  nature  as  to  approximate  deliberation”  is  unsupported 
by  the  record  or  the  basic  and  ultimate  findings,  and  is 
arbitrary,  capricious,  and  prejudicial. 

As  a  matter  of  fact,  the  record  reveals  only  that  the  ap¬ 
plicant  delayed  in  notifying  the  Commission  for  five 
months  that  additional  stock  had  been  issued.  The  Com¬ 
mission  was  advised  of  the  stock  changes  on  June  13, 
1947.  Yet  the  record  clearly  shows  that  such  a  delay  was 
not  deliberate  or  with  any  intent  to  deceive.  On  Decem¬ 
ber  21,  1946,  the  appellant  notified  the  Commission  that  all 
the  preferred  stock  and  the  remaining  fifty  shares  of  com¬ 
mon  stock  had  been  sold.  (J.  A.  25A).  This  clearly  ad¬ 
vised  the  Commission  of  the  issuance  and  put  it  on  notice 
that  by  January  21,  1947,  an  Interim  Ownership  Report 
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(FCC  Form  323A)  should  have  been  filed.  When  it  was 
not  filed,  the  Commission  could  properly  have  written  to 
the  appellant  and  asked  that  such  a  report  be  submitted. 
If  the  appellant  intended  to  hide  the  issuance  of  stock,  or 
to  conceal  the  name  of  the  person  to  whom  it  was  issued, 
and  thus  deceive  the  Commission,  it  obviously  would  not 
have  called  the  Commission’s  attention  to  this  fact  so 
that  the  Commission  would  be  aware  of  the  failure  to 
report  the  names  of  the  new  owners  within  the  prescribed 
time  limit. 

Irrespective  of  whether  or  not  a  five-month  delay  in  re¬ 
porting  a  stock  transaction  could  be  a  valid  ground  for 
denying  an  application,  that  issue  is  not  before  this  Court. 
The  Commission  has  made  no  finding  that  there  was  a  de¬ 
lay  in  reporting  the  stock  issuance  or  that  it  was  deliber¬ 
ate  or  willful.  Nor  did  the  Commission  find  that  the 
delay  in  reporting  the  stock  sales  violated  any  rule  or 
regulation  of  the  Commission.  In  addition,  the  Commis¬ 
sion  failed  to  find  that  the  five-month  delay  was  material 
in  the  light  of  its  own  criteria  by  which  this  case  is  to  be 
judged.  What  weight  the  Commission  might  have  given 
to  this  delay  is  not  before  this  Court  at  this  time.  This 
Court  has  said  that  “it  is  not  the  duty  of  the  court  to 
make  findings  for  the  Commission  and  when  the  Com¬ 
mission  has  failed  in  its  duty  to  make  such  findings,  it  is 
impossible  for  the  court  to  review  its  conclusions.”  Sagi¬ 
ttate  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission 68  App.  D.  C.  2S2,  291,  96  F.  (2d)  554,  563  (1938), 
cert,  denied ,  305  U.  S.  613,  59  S.  Ct.  72  (1938).  It  is  sub¬ 
mitted  that  the  same  rule  applies  to  findings  that  are 
erroneous.  Therefore,  since  all  the  findings  and  conclu¬ 
sions  in  regard  to  the  stock  transactions  are  incorrect, 
this  Court  cannot  determine  what  the  Commission  might 
have  done  if  only  proper  findings  and  conclusions  were 
made. 
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C)  The  Commission  erred  in  finding  that  Reverend 
Smith’s  financial  condition  was  misrepresented  in  the 
FM  application. 

Tn  paragraph  S  of  the  conclusions  the  Commission  made 
the  following  finding  with  respect  to  Reverend  Smith’s 
financial  condition : 

The  fact  remains  that  Smith's  financial  condition  was 
misrepresented  to  the  Commission  when  the  standard 
!  broadcast  application  was  filed,  and  this  misrepre¬ 
sentation  uas  repeated  in  the  filing  of  the  FM  ap- 
plication ..  (Italics  supplied)  (J.  A.  264A). 

Such  a  finding  can  be  correct  only  if  the  FM  application 

form  affirmatively  asked  for  a  financial  statement  from 

* 

Reverend  Smith.  As  a  matter  of  fact  question  12  (f), 

parts  (9) -(16),  of  the  FM  application  (FCC  Form  No. 

319)  is  the  only  question  that  covers  this  point.  (J.  A. 

24A-1).  Since  the  appellant  proposed  to  finance  the  entire 

construction  of  the  FM  station  bv  a  loan  from  the  Easlev 

•  •> 

Bank,  and  so  reported  to  the  Commission,  there  was  no 
requirement  that  an  individual  financial  statement  of 
Reverend  Smith  be  submitted.  These  questions,  which 
are  set  out  on  page  71  of  this  brief,  relate  only  to  per¬ 
sons  who  will  furnish  funds  to  build  the  particular  station 
applied  for — in  this  case  the  FM  station.  Therefore,  it  is 
clear  that  the  question  did  not  call  for  and  there  was  no 
requirement  to  submit  a  financial  statement  for  Reverend 
Smith.  This  conclusion  is  validated  by  the  Commission’s 
failure  to  request  additional  financial  information  in  con¬ 
nection  with  the  application,  and  by  its  failure  to  notice 
and  to  attach  significance  to  the  omission  of  Marvin  I. 
Thompson's  balance  sheet. 

It  is  again  submitted  that  this  further  evidence  of  the 
Commission's  disregard  of  facts  in  the  instant  case  re¬ 
quires  a  reversal  of  the  Decision. 
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5.  The  Commission’s  Decision  is  Arbitrary  and  Capricious 
in  That  it  Contains  Findings  Prejudicial  to  the  Ap¬ 
pellant  That  Are  Immaterial  to  the  Conclusion. 

A)  The  Commission’s  finding  that  the  stock  was  distrib¬ 
uted  “without  the  approval  of  the  Commission’’  as 
provided  for  in  the  minutes  of  the  meeting  of  De¬ 
cember  13,  1946,  is  arbitrary  and  prejudicial. 

Tn  paragraph  7  of  the  findings  of  fact  the  Commission 
found  that:  “The  distribution  of  this  stock  was  made 
without  the  approval  of  the  Commission  as  provided  for 
in  the  minutes  of  the  meeting  adopting  the  plan.”  (J.  A. 
231  A).  This  finding  is  arbitrary  and  prejudicial  to  the 
appellant  in  that  there  is  no  recognition  of  the  fact  that 
the  Commission’s  Rules  do  not  require  Commission  ap¬ 
proval  for  the  sale  of  the  preferred  stock.  The  finding 
makes  no  differentiation  between  the  sale  of  the  common 
stock13  and  the  preferred  stock.  The  record  is  also  clear 
that  Marvin  I.  Thompson  suggested  that  the  sale  of  the 
preferred  stock  be  made  conditional  on  Commission  appro¬ 
val  only  because  of  a  lack  of  knowledge  of  the  Commission’s 
Rules.  Subsequently  he  learned,  after  appellant  retained 
radio  counsel,  that  this  approval  was  not  required.  ( J.  A. 
100A).  The  inclusion  of  this  finding  is  without  founda¬ 
tion  in  law  or  fact  and  is  thus  arbitrary  and  prejudicial 
to  the  appellant. 

B)  The  Commission’s  action  in  making  findings  as  to 
the  financial  affairs  and  bookkeeping  system  of  Rev¬ 
erend  Smith  is  arbitrary  and  capricious  and  prejudi¬ 
cial  to  the  appellant. 

In  its  Decision,  the  Commission  devotes  paragraph  17 
to  the  financial  affairs  of  the  Southern  Bible  Institute,  the 


13  Appellant  has  contended  that  there  was  no  transfer  of  control 
and  thus  the  Commission’s  Rules  did  not  require  Commission 
approval  of  the  sale  of  the  fifty  shares  of  common  stock.  In  that 
case,  the  finding  is  also  arbitrary  and  prejudicial  in  regard  to  the 
sale  of  the  common  stock. 
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Radio  Bible  Hour,  THE  CAROLINA  WATCHMAN  and 
Reverand  Smith.  (J.  A.  235A).  In  this  paragraph 
it  was  found  that  the  financial  affairs  of  these  various 
activities  have  become  so  intermingled  that  the  Commis¬ 
sion  had  difficulty  in  separating  them.  In  paragraph  18 
of  the  Decision,  the  Commission  found  that  Reverend 
Smith’s  activities  were  conducted  “without  the  benefit  of 
an  adequate  system  of  bookkeeping”.  In  addition  it  found 
that  it  was  “impossible  to  verify”  that  Reverend  Smith 
always  reimbursed  his  religious  accounts  for  personal 
expenses  paid  therefrom.  (J.  A.  236A).  It  is  submitted 
that  the  inclusion  of  these  paragraphs  is  arbitrary  and 
capricious  since  they  are  not  material  to  the  issues  and 
no  ultimate  findings  or  conclusions  are  ever  drawn  from 
the  basic  findings  contained  therein. 

The  Commission  does  not  and  cannot  judge  the  manner 
in  which  a  minority  stockholder  in  an  applicant  corpo¬ 
ration  conducts  his  personal  financial  affairs.  Nor  does 
the  Commission  have  the  power  to  require  the  individual 
stockholders  of  a  corporate  licensee  to  maintain  a  pre¬ 
scribed  system  of  bookkeeping.  There  is  no  finding  that 
Reverend  Smith  has  control  of  the  appellant  corpora¬ 
tion  and  thus  might  carrv  over  into  radio  his  allegedlv 
confused  financial  methods.  Nor  does  the  Commission 
use  this  financial  confusion  or  lack  of  svstem  as  a  basis 
to  prove  financial  inability — since  the  stock  was  all  paid 
for  in  advance.  The  only  possible  purpose  for  the  in¬ 
clusion  of  these  findings  is  to  imply  that  somehow  or  some¬ 
where  Reverend  Smith  has  been  guiltv  of  some  offense — 
either  criminal  or  civil — on  the  theorv  that  anvone  who 
does  not  follow  approved  Commission  procedure  must  be 
dishonest.  It  is  also  significant  to  note  that  the  Com¬ 
mission  found  no  instance  where  the  state  officials,  the 
persons  primarily  responsible  for  punishment  of  criminal 
offenses,  had  ever  instituted  proceedings  against  Reverend 
Smith.  Nor  does  the  record  contain  a  single  instance  of 
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a  civil  suit  against  Reverend  Smith  to  recover  funds  that 
he  was  alleged  to  have  mishandled  or  embezzled.  If  the 
Commission  believes  that  Reverend  Smith  is  a  “religious 
racketeer”,  and  it  must  have  had  some  undisclosed  reason 
for  this  proceding,  it  must  follow  through  with  findings 
of  ultimate  facts  and  proper  conclusions  as  to  character. 
Otherwise  these  basic  findings  are  not  material.  Since 
there  is  not  one  single  instance  in  the  entire  record  of 
any  illegal  or  improper  financial  act,  the  inclusion  of 
these  paragraphs  can  only  be  a  deliberate  effort  to  preju¬ 
dice  the  appellant,  and  by  general  implication,  give  the 
Commission  support  for  its  denial. 

In  footnote  7  of  the  Decision  a  comment  is  made  on 
that  fact  that  almost  all  of  the  loans  given  Reverend 
Smith  were  in  cash.  This  is  given  as  a  “further  illustra¬ 
tion  of  the  unusual  manner  in  which  Smith’s  financial 
transactions  were  conducted”.  (J.  A.  249A).  In  para¬ 
graph  56  the  further  statement  is  made  that  “the  general 
confusion  of  his  [Reverend  Smith’s]  financial  affairs 
which  we  have  described  is  not  wholly  the  result  of  care¬ 
lessness”.  (J.  A.  256A).  Neither  of  these  statements 
was  made  the  basis  for  an  ultimate  finding.  The  Com¬ 
mission  again  fails  to  conclude  that  Reverend  Smith  has 
violated  any  law  or  trust.  In  fact  in  the  latter  .instance, 
a  finding  that  an  appeal  for  funds  was  not  justified  is 
based  solely  on  the  accurateness  of  the  bookkeeping  sys¬ 
tem.  There  is  nothing  wrong  with  financial  transactions 
being  handled  with  cash.  In  fact  the  whole  record  is  full 
of  evidence  to  the  effect  that  almost  all  of  the  persons 
who  lent  Reverend  Smith  money  did  not  believe  in  banks. 
It  is  submitted  that  the  inclusion  of  this  material  was 
done  solely  to  prejudice  the  case  of  Reverend  Smith. 

The  appellant  does  not  deny  the  Commission’s  right  to 
investigate  these  phases  of  Reverend  Smith’s  activities. 
It  does  not  challenge  the  right  of  the  Commission  to  hear 
evidence  in  these  matters — all  under  the  theory  that  if 


84 


there  is  evidence  of  dishonesty,  it  will  vitally  affect  the 
character  of  an  officer,  director,  and  stockholder  of  ap¬ 
pellant.  But  it  does  challenge  the  right  of  the  Commis¬ 
sion  to  include  these  basic  findings  in  a  decision  when  it 
does  not  intend  to  draw  any  ultimate  findings  or  con¬ 
clusions  therefrom.  The  Court  has  stated  that  any  con¬ 
clusion  in  a  decision  must  be  supported  by  findings  of 
fact.  The  corollary  of  this  rule  should  also  be  controlling 
on  an  administrative  agency — that  findings  of  fact  must 
be  used  as  the  basis  for  conclusion,  and  the  failure  to  do 
so  makes  the  conclusion  erroneous  and  prejudicial  to  the 
parties  involved.  It  is  submitted  that  the  inclusion  of 
such  prejudicial  material  is  grounds  for  reversal  of  an 
administrative  decision. 

6.  The  Commission’s  Decision  is  Arbitrary  and  Capricious 
in  That  it  is  in  Violation  of  the  First  and  Fifth  Amend¬ 
ments  to  the  Constitution  of  the  United  States. 

A)  The  Commission’s  Decision  is  arbitrary  and  capri¬ 
cious  in  that  appellant  has  been  denied  the  full  and 
fair  hearing  guaranteed  by  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States. 

In  Paragraph  52  of  its  Decision  the  Commission  has 
made  the  following  finding: 

Smith’s  most  vigorous  attacks  were  reserved  for 
the  Federal  Council  of  Churches  of  Christ  in  Amer¬ 
ica,  an  organization  described  by  a  witness  as  one 
“whose  outstanding  and  major  purpose  is  to  under¬ 
take  to  give  America  Protestantism  a  united  force 
on  any  matters  which,  in  their  judgment,  can  be  best 
presented  to  the  public  bv  a  united  approach.”  (J.  A. 
254A). 

In  the  rest  of  this  paragraoh  and  in  paragraph  53,  the 
Decision  cites  attacks  by  Reverend  Smith  upon  the  Fed¬ 
eral  Council  of  Churches  of  Christ  in  America. 

The  Commission’s  finding  is  based  upon  the  testimony 
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of  A.  V.  Rudy,  district  superintendent  of  the  Knoxville 
District  of  Holsten  Conference  of  the  Methodist  Church. 
(R.  734).  Mr.  Rudy  made  a  long  statement  concerning 
the  Federal  Council  of  Churches,  all  of  which  was  lauda¬ 
tory  (J.  A.  69A)  and  was  quoted  in  the  Decision.  The 
Commission,  therefore,  apparently  gave  full  weight  to 
the  evidence  and  found  that  the  attacks  on  the  Federal 
Council  of  Churches  were  per  se  wrong  and  illegal  in 
some  manner.  Yet  when  the  appellant  offered  to  put  in 
evidence  the  reasons  for  these  attacks  and  thus  justify 
them,  the  Commission  refused  to  accept  the  offer.  (J.  A. 
1S0A  et  $eq.). 

The  Presiding  Commissioner  stated  specifically  that  he 
was  not  going  to  make  any  finding  “as  to  whether  the 
Federal  Council  is  Communist  or  non-Communist”. 
(J.  A.  187A).  He  also  stated  that  the  Federal  Com¬ 
munications  Commission  is  not  the  proper  tribunal  to 
try  the  issue  of  whether  the  Federal  Council  of  Churches 
is  good  or  bad.  ( J.  A.  1SSA).  These  statements  were  also 
incorporated  in  paragraph  54  of  the  Decision.  (J.  A. 
255 A). 

This  conduct  on  behalf  of  the  Presiding  Commissioner 
deprived  appellant  of  a  full  and  fair  hearing,  which  is 
guaranteed  by  the  Fifth  Amendment  of  the  Constitu¬ 
tion.  One  of  the  basic  requirements  of  such  a  hearing 
is  the  right  to  present  evidence.  Morgan  v.  United  States. 
304  U.  S.  1,  18,  5S  S.  Ct.  773,  776  (1938).  It  is  sub¬ 
mitted  that  this  elemental  right  was  denied  to  appellant. 

The  importance  of  the  right  to  explain  or  justify  state¬ 
ments  that  appear  improper  to  the  Commission  has  been 
noticed  by  this  Court.  In  Trinity  Methodist  Church, 
South  v.  Federal  Radio  Commission,  61  App.  D.  C.  311, 
313,  62  F.  (2d)  850,  852  (1932),  cert,  denied,  284  U.  S. 
685,  52  S.  Ct.  204  (1932),  it  was  stressed  that  the  appel¬ 
lant,  when  called  upon  to  explain  or  justify  his  state- 
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merits,  was  not  able  to  do  so.  In  the  instant  case,  appel¬ 
lant  was  denied  the  right  to  do  sc. 

In  addition  to  the  right  to  present  evidence,  a  full  and 
fair  hearing  requires  that  a  party  have  the  right  to 
oppose  the  evidence  presented  against  him.  The  right 
to  cross-examine  witnesses  on  pertinent  and  material 
issues  is  within  this  protection.  Philadelphia  Co.  v. 
Securities  and  Exchange  Commission,  84  U.  S.  App.  D.  C. 
73.  82,  175  F.  (2d)  SOS,  817  (194S),  judgment  vacated, 
337  U.  S.  901,  69  S.  Ct.  1047  (1949);  National  Labor  Re¬ 
lations  Board  v.  Prettyman,  117  F.  (2d)  786,  790  (C.  C.  A. 
6th,  1941). 

The  Commission  presented  as  its  witness  Mr.  Roger 
Peace,  president  of  Greenville-Piedmont  Company,  which 
published  two  newspapers  and  is  the  licensee  of  radio 
station  M'FBC.  (R.  632).  After  Mr.  Peace  had  testified 
to  the  poor  reputation  of  Reverend  Smith,  an  attempt 
was  made  to  cross-examine  Mr.  Peace  as  to  his  position 
on  the  “  liquor ”  question.  The  Commission  counsel  ob¬ 
jected  and  the  Presiding  Commissioner  sustained  the  ob¬ 
jection.  (J.  A.  56A-58A).  This  line  of  questioning  was 
obviously  material  as  it  reflected  on  the  position  of  Mr. 
Peace  on  a  local  issue  upon  which  Reverend  Smith  had 
taken  a  vigorous  stand.  The  failure  to  allow  this  ques¬ 
tioning  deprived  the  appellant  of  the  fair  hearing  required 

bv  law. 

% 

B)  i  The  Commission’s  Decision  is  arbitrary  and  capri- 
i  cions  in  that  it  violates  the  First  Amendment  to  the 
Constitution  of  the  United  States. 

The  Commission’s  Decision,  under  the  heading  of 
“Activities  and  General  Reputation  of  J.  Harold  Smith”, 
lists  in  detail  the  methods  in  which  Reverend  Smith  has 
“been  engaged  in  preaching  and  teaching  his  religious 
doctrines”.  (J.  A.  249A).  ft  mentions  the  alleged  “boy¬ 
cotts”  and  “economic  reprisals”  against  stations  who 
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have  refused  him  broadcast  time.  It  also  refers  to  a 
‘  ‘demonstration  in  the  form  of  a  protest  march”,  which, 
however,  the  Commission  found  was  orderly,  the  only 
damage  being  to  trampled  shrubbery,  which  was  paid 
for.  (J.  A.  250A).  His  reputation  among  different  people 
is  shown.  (J.  A.  251A).  Finally,  the  Decision  quotes  a 
few  examples  from  the  thousands  of  published  sermons 
and  articles  of  Reverend  Smith,  in  which  he  attacks 
4 ‘liquor”,  the  “ Scripps-Howard  Newspaper”,  the  “Cath¬ 
olic  Church”,  and  the  “Federal  Council  of  Churches  of 
Christ  in  America”.  (J.  A.  250A).  Using  this  past  be¬ 
havior  as  a  guide,  the  Commission  found  that  it  could  not 
“conclude  that  the  public  interest  would  be  served  by  vest¬ 
ing  in  Smith  the  public  responsibility  of  a  broadcast 
licensee”.  (J.  A.  265A). 

In  the  light  of  the  Commission’s  use  of  Reverend 
Smith’s  religious  activities,  a  few  facts  should  be  re¬ 
viewed:  (1)  There  is  no  dispute  that  he  is  a  bona  fide 
licensed  Baptist  minister  (R.  915)  or  that  he  is  entirely 
occupied  in  religious  activities;  (2)  there  is  no  finding 
that  any  of  the  language  used  is  “obscene”,  “indecent”, 
or  “profane”;  and  (3)  there  is  no  conclusion  or  finding 
as  to  the  impropriety  of  the  individual  broadcasts  Rev¬ 
erend  Smith  may  have  made.  It  should  also  be  pointed 
out  that  the  Decision  refers  to  only  two  sermons  that 
may  have  been  broadcast  over  the  air  (J.  A.  253 A,  256A) 
and  that  the  sole  evidence  introduced  to  show  that  these 
sermons  were  broadcast  was  that  THE  CAROLINA 
WATCHMAN  so  stated.  (R.  1693).  On  the  other 
hand,  there  was  testimony  from  Reverend  Smith  that  he 
did  not  use  strong  language  over  the  air  and  that  these 
two  sermons  were  only  broadcast  in  part.  (R.  1314).  In 
any  event,  the  Commission  did  not  base  its  decision  on 
the  fact  that  two  sermons  were  broadcast,  but  rather 
chose  to  use  the  entire  religious  activities  of  Reverend 
Smith  from  1941  to  1946. 


ss 


The  issue  before  this  Court  becomes  very  clear.  May 
a  government  agency  refuse  a  license  to  a  minister  be¬ 
cause  of  his  bona  fide  religious  activities,  outside  the  field 
of  radio,  which  are  not  found  to  be  illegal  in  any  respect? 
It  is  submitted  that  the  Commission’s  Decision  denying 
the  application  for  license  of  Station  \YTBK,  because  of 
activities  that  the  Federal  Communication  Commission 
considers  undesirable,  is,  in  effect,  a  law  “.  .  .  prohibit¬ 
ing  the  free  exercise  of  religion,  abridging  the  freedom 
of  speech,  or  of  the  press’’  and  “the  right  of  the  people 
peaceably  to  assemble”  in  violation  of  the  prohibition 
of  the  First  Amendment  to  the  Constitution  of  the  United 
States. 

The  Commission  has  stressed  at  length  the  financial 
aspects  of  Reverend  Smith’s  activities  without  making 
any  finding  or  conclusion  that  they  were  illegal.  The 
Supreme  Court  has  considered  this  point  and  decided 
tha^  evangelists  must  live  and  this  fact  does  not  deprive 
them  of  the  protection  of  the  First  Amendment. 

“They  may  not  prohibit  the  distribution  of  handbills 
in  the  pursuit  of  a  clearly  religious  activity  merely 
because  the  handbills  invite  the  purchase  of  books 
for  the  improved  understanding  of  the  religion  or 
because  the  handbills  seek  in  a  lawful  fashion  to  pro¬ 
mote  the  raising  of  funds  for  religious  purposes.” 
But  the  mere  fact  that  the  religious  literature  is 
1  “sold”  by  itinerant  preachers  rather  than  “donated” 
does  not  transform  evangelism  into  a  commercial 
enterprise.  If  it  did,  then  the  passing  of  the  col¬ 
lection  plate  in  church  would  make  the  church  service 
a  commercial  project.  The  constitutional  rights  of 
those  spreading  their  religious  beliefs  through  the 
spoken  and  printed  word  are  not  to  be  gauged  by 
standards  governing  retailers  or  wholesalers  of 
j  books.  The  right  to  use  the  press  for  expressing 
i  one’s  views  is  not  to  be  measured  by  the  protection 
afforded  commercial  handbills.  It  should  be  remem¬ 
bered  that  the  pamphlets  of  Thomas  Paine  were  not 
distributed  free  of  charge.  It  is  plain  that  a  re- 
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ligious  organization  needs  funds  to  remain  a  going 
concern.  But  an  itinerant  evangelist,  however  mis¬ 
guided  or  intolerant  he  may  he,  does  n-ot  become  a 
mere  hook  agent  by  selling  the  Bible  or  religious 
tracts  to  help  defray  his  expenses  or  to  sustain  him. 
Freedom  of  speech,  freedom  of  the  press,  freedom  of 
religion  are  available  to  all,  not  merely  to  those  who 
can  pay  their  own  way.  Murdock  v.  Commonwealth 
of  Pennsylvania,  319  U.  S.  105,  111,  63  S.  Ct.  870, 
S74  (1943).  (Italics  supplied). 

The  Commission  has  produced  witnesses  who  testified 
that  Reverend  Smith’s  teachings  were  unpopular,  disrup¬ 
tive,  and  contrary  to  community  interest.  Such  a  feeling 
does  not  deprive  him  of  protection,  however. 

The  way  of  the  religious  dissenter  has  long  been 
hard.  But  if  the  formula  of  this  type  of  ordinance 
is  approved,  a  new  device  for  the  suppression  of  re- 
•  ligious  minorities  will  have  been  found.  This  method 
of  disseminating  religious  beliefs  can  be  crushed  and 
closed  out  by  the  sheer  weight  of  the  toll  or  tribute 
which  is  exacted  town  by  town,  village  by  village. 
The  spread  of  religious  ideas  through  personal  visita¬ 
tions  by  the  literature  ministry  of  numerous  religious 
groups  would  be  stopped. 

#  *  •  • 

Plainly  a  community  may  not  suppress,  or  the  state 
tax,  the  dissemination  of  views  because  they  are  ww- 
popular,  annoying  or  distasteful.  If  that  device  were 
ever  sanctioned,  there  would  have  been  forged  a  ready 
instrument  for  the  suppression  of  the  faith  which 
any  minority  cherishes  hut  which  does  not  happen  to 
be  in  favor.  That  would  be  a  complete  repudiation 
of  the  philosophy  of  the  Bill  of  Rights.  Id.  at  1  lb- 
116,  63  S.  Ct.  at  876.  (Italics  supplied). 

The  Commission  has  also  received  evidence  that  Rev¬ 
erend  Smith  attacked  other  established  religious  groups 
and  institutions.  The  Commission  has  developed  a  new, 
vague,  and  indefinite  standard — intemperate  language — 
which  it  finds  he  has  used.  Mr.  Justice  Murphy  consid- 
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ered  the  same  arguments  in  his  concurring  opinion  in 
the  case  of  Martin  v.  City  of  Struthers,  319  U.  S.  141, 
149, 63  S.  Ct.  S62,  S66  (1943),  and  stated: 

I  believe  that  nothing  enjoys  a  higher  estate  in 
our  society  than  the  right  given  by  the  First  and 
Fourteenth  Amendments  freely  to  practice  and  pro¬ 
claim  one’s  religious  convictions.  .  .  .  The  right  ex¬ 
tends  to  the  aggressive  and  disputatious  as  well  as 
to  the  meek  and  acquiescent.  The  lesson  of  experi¬ 
ence  is  that — with  the  passage  of  time  and  the  inter- 
1  change  of  ideas — organizations,  once  turbulent,  per- 
fervid  and  intolerant  in  their  origin,  mellow  into 
tolerance  and  acceptance  by  the  community,  or  else 
sink  into  oblivion.  Religious  differences  are  often 
sharp  and  pleaders  at  times  resort  “fo  exaggeration, 
to  vilification  of  men  who  have  been,  or  are,  promi¬ 
nent  in  church  or  state,  and  even  to  false  statement. 
But  the  people  of  this  nation  have  ordained  in  the 
light  of  history,  that,  in  spite  of  the  probability  of 
excesses  and  abuses,  these  liberties  are,  in  the  long 
view,  essential  to  enlightened  opinion  and  right  con¬ 
duct  on  the  part  of  the  citizens  of  a  democracy.”  .  .  . 
If  a  religious  belief  has  substance,  it  can  survive 
!  criticism,  heated  and  abusive  though  it  may  be,  with 
the  aid  of  truth  and  reason  alone.  By  the  same 
method  those  who  follow  false  prophets  are  exposed. 
Repression  has  no  place  in  this  country.  It  is  our 
proud  achievement  to  have  demonstrated  that  unity 
1  and  strength  are  best  accomplished,  not  by  enforced 
orthodoxy  of  views,  but  by  diversity  of  opinion 
through  the  fullest  possible  measure  of  freedom  of 
conscience  and  thought.  (Italics  supplied). 

The  Commission  concedes  that  there  are  many  persons 
who  think  highly  of  Reverend  Smith,  and  that  his  activi¬ 
ties  are  beneficial.  (J.  A.  251  A).  The  people  who  are 
opposed  to  Reverend  Smith  are  persons  he  has  attacked 
for  one  reason  or  another,  either  personally  or  by  organi¬ 
zation.  One  witness  testified  against  Reverend  Smith  be¬ 
cause  : 
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A.  I  am  not  impugning  Mr.  Smith  nor  finding 
faults  with  his  methods,  except  as  those  methods  do 
not  conform  to  my  interpretation  of  what  the  codes 
of  ethics  for  a  minister  of  the  gospel  might  be,  and 
I  do  not  claim  infallibility  in  my  interpretation  of 
that  code  of  ethics.  (R.  797). 

Another  person  he  attacked  objected  because  the  attacks 
were  not  true.  (  R.  704). 

It  should  be  noted  further  that  Reverend  Smith  has 
never  been  accused  by  local  authorities  of  violating  any 
law.  He  has  not  forced  his  sermons  or  booklets  on  pro¬ 
testing  private  citizens  as  did  the  Jehovah’s  Witnesses 
who  were  involved  in  the  Supreme  Court  cases  cited 
above.  His  paper  went  to  subscribers,  and  his  sermons 
were  given  in  public  meetings,  lawful  in  every  respect. 
His  demonstrations  and  alleged  “boycotts”  were  not 
found  to  be  unlawful  nor  in  fact  were  they  unlawful.  It 
is  important  to  note  that  after  considering  all  of  the 
thousands  of  sermons  that  Reverend  Smith  had  made, 
both  orally  and  in  print,  the  Commission  has  discovered 
one  case  in  which  he  has  been  found  by  a  competent 
authority  to  have  committed  slander.  (J.  A.  258A). 
What  better  commentary  can  there  be  on  the  lawfulness 
of  his  activities? 

This  Court  has  had  occasion  to  consider  a  case  in 
which  the  same  allegations  were  made  against  a  minis¬ 
ter — with  at  least  one  material  difference.  In  Trinity 
Methodist  Church ,  South  v.  Federal  Radio  Commission , 
61  App.  D.  C.  311,  314,  62  F.  (2d)  850,  853  (1932),  cert, 
denied,  284  U.  S.  685,  52  S.  Ct.  204  (1932),  this  Court  held 
that  the  First  Amendment  did  not  apply  to  religious 
talks  made  over  the  radio.  The  Court  found  that  a  per¬ 
son  cannot  make  use  of  a  government  permit  except  in 
accordance  with  the  rules  and  regulations  promulgated 
by  the  government.  The  Court  found  that  he  could  con¬ 
tinue  his  alleged  offensive  activities  off  the  air,  but  could 
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not  demand,  as  a  matter  of  right,  the  use  of  a  broadcast 
license. 

The  first  material  distinction  between  the  Trinity  case 
and  the  instant  case  is  that  in  the  latter  the  activities 
deemed  improper  by  the  Commission  took  place  off  the 
air.  Reverend  Smith’s  activities  as  a  licensee  (this  is 
the  Commission’s  term:  as  a  matter  of  fact  Reverend 
Smith  never  was  the  licensee  as  an  individual)  of  Sta¬ 
tion  WIBK  have  been  proper  and  in  the  public  interest 
as  far  as  programming  was  concerned  and  the  Commis¬ 
sion  so  found.  (J.  A.  266A).  The  second  material  dis¬ 
tinction  is  that  Reverend  Smith’s  statements  were  never 
found  to  be  illegal  by  any  competent  authority  or  by  the 
Commission.  The  question  naturally  arises  as  to  how 
far  outside  the  field  of  radio  the  Commission  may  go  to 
control  a  minority  stockholder  of  a  radio  licensee. 

It  is  apparent,  therefore,  that  none  of  the  findings  of 
the  Commission  remove  the  religious  activities  of  Rever¬ 
end  Smith  from  the  protection  of  the  First  Amendment. 
The  question  before  this  Court,  then,  becomes  simply  this: 
Can  an  administrative  agency  of  the  Government  decide 
that  a  person’s  constitutionally  protected  non-radio  re¬ 
ligious  activities  are  improper  by  some  yardstick  of  its 
own  measure  and,  on  the  basis  thereof,  deny  that  person 
a  broadcast  license?  The  Decision  in  this  case  is  as  much 
a  law  as  an  enactment  of  Congress  insofar  as  the  First 
Amendment  is  concerned.  This  decision  penalizes  Rev¬ 
erend  Smith  because  his  religious  activities,  while  per¬ 
fectly  legal,  attack  the  status  quo ,  vested  interests,  and 
established  religious  and  civic  bodies.  It  denies  his  sect 
the  equality  granted  to  so-called  “normal”  or  “conven¬ 
tional”  religious  bodies  because  they  act  in  a  manner 
approved  by  the  Federal  Communications  Commission. 
Today  the  radio  is  the  most  effective  device  known  for 
the  spread  of  the  gospel.  The  government  is  denying  its 
facilities  to  a  minister  even  though  he  agrees  to  use  it 
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only  as  the  government  allows.  The  fact  that  it  is  a 
privilege  conferred  by  the  government  means  no  more 
than  that  the  government  may  control  its  use.  It  cannot 
be  denied  an  a  punishment  for,  or  because  of,  outside 
religious  activities  of  which  the  Commission  does  not  ap¬ 
prove.  Even  if  the  denial  cannot  be  considered  a  punish¬ 
ment,  it  is  obviously  a  case  of  the  government  favoring 
one  sect  in  a  religious  controversy,  for  there  is  little  dif¬ 
ference  between  a  government  actively  supporting  one 
sect  or  religious  group  and  indirectly  refusing  govern¬ 
ment  privileges  to  an  opposing  group.  If  the  former  is 
contrary  to  the  prohibition  of  the  First  Amendment,  Peo¬ 
ple  of  State  of  Illinois  ex  rel.  McCollum  v.  Board  of  Educa¬ 
tion,  333  U.  S.  203,  210,  68  S.  Ct.  461,  464  (1948),  how  can 
the  latter  be  otherwise?  If  this  decision  is  approved, 
Reverend  Smith  could  be  denied  the  use  of  the  mails,  not 
because  of  what  he  sends  through  them,  but  because  of 
what  he  says  in  his  public  sermons.  It  would  also  be  pos¬ 
sible  for  the  Commission  to  deny  a  license  to  political 
adherents  who  speak  and  write  against  the  government 
outside  of  the  field  of  radio.  It  is  submitted  that,  before 
any  adverse  weight  may  be  given  to  the  religious  actions 
of  a  private  citizen  in  denying  a  broadcast  license,  those 
actions  must  be  found  to  be  illegal  by  the  standards  of 
the  laws  that  properly  control  those  activities.  The  Com¬ 
mission  cannot  substitute  its  own  sense  of  propriety  for 
matters  that  are  protected  by  law  from  government  inter¬ 
ference.  Above  all,  the  Commission  cannot  deny  a  license 
because  of  legal  religious  activities  when  in  the  same 
decision  it  fails  to  make  anv  finding  that  the  enumerated 
activities  are  illegal,  immoral,  oi  even  “bad”.  Nor  can 
it  substitute  a  new  yardstick  of  “intemperate  language” 
when  the  activities  considered  are  legal  and  outside  the 
control  of  the  Commission.  Neither  can  the  government 
justify  the  denial  of  the  right  to  a  radio  license  on  the 
ground  that  Reverend  Smith  may  talk,  write,  and  speak 
elsewhere.  The  same  point  was  considered  and  rejected 
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by  the  Supreme  Court  in  Schneider  v.  State  of  New  Jer¬ 
sey,  SOS  U.  S.  147, 163, 60  S.  Ct.  146, 151  (1939). 

It  should  be  noted  that  the  Commission  is  not  bound 
bv  these  constitutional  limitations  as  to  the  broadcast 
activities  of  a  licensee  or  permittee.  In  that  field,  the 
Commission  is  a  competent  authority  to  determine  the 
impropriety  of  the  material  being  broadcast.  Trinity 
Methodist  Church,  South  v.  Federal  Radio  Commission, 
supra.  It  could  also  have  proceeded  against  Reverend 
Smith  as  an  officer  of  a  licensee  if  it  had  been  deter¬ 
mined  by  competent  authority  that  he  was  broadcasting 
“obscene”,  “indecent”,  or  “profane”  language  under  the 
provisions  of  Section  326  of  the  Communications  Act.14 
It  has  rejected  the  grounds  where  it  might  legally  act, 
and  chose  rather  to  penalize  Reverend  Smith  for  his 
actions  outside  of  the  field  of  radio,  the  great  majority 
of  which  occurred  prior  to  the  time  he  was  a  stockholder 
in  the  permittee  corporation. 

The  government  cannot  directly  penalize  a  minister 
for  his  religious  activities  by  administrative  action,  and 
it  cannot  make  his  prior,  legal  activities  a  basis  for  a 
denial  when  lie  applies  for  an  administrative  license.  The 
First  Amendment  protects  freedom  of  religion,  freedom 
of  speech  and  press,  and  freedom  of  assembly  from  direct 
interference.  The  government  cannot  interfere  with  this 
freedom  by  indirection  without  violating  the  same  pro¬ 
hibition.  It  is  submitted  that  the  Commission’s  action 
in  basing  its  denial  on  the  lawful  activities  of  Reverend 
Smith  is  arbitrary  and  capricious  in  that  it  violates  the 
First  Amendment  of  the  Constitution. 


14  Effective  September  1,  1948,  the  provision  was  deleted  from  the 
Communications  Act  and  incorporated  in  the  Criminal  Code.  62 
Stat.  769  (1948),  18  U.  S.  C.  §  1464  (Supp.  Ill,  1950). 
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7.  The  Commission  Erred  in  Failing  to  Find  That  the 
Various  Activities  Attributed  to  Reverend  Smith  Were 
Illegal,  Criminal,  or  Improper,  and  the  Decision  is 
Erroneous  Since  There  is  no  Rational  or  Coherent  Re¬ 
lationship  Between  the  Basic  Facts  and  the  Conclu¬ 
sion  of  Disqualification. 

The  preceding  assignment  of  error  was  devoted  to  the 
Commission’s  erroneous  use  of  Reverend  Smith’s  religious 
activities  as  a  basis  for  the  denial  because  of  the  result¬ 
ing  violation  of  the  First  Amendment.  Assuming,  for  the 
purposes  of  argument,  that  these  activities  may  properly 
be  used,  the  conclusion  of  disqualification  must  still  fail 
because  of  the  lack  of  required  findings  and  the  use  of  an 
improper  standard.  It  is  presumed  that  the  Commission 
was  not  concerned  with  Reverend  Smith’s  political  or  re¬ 
ligious  views,  as  such,  because  the  presiding  Commissioner 
expressly  excluded  these  matters  from  the  hearing: 

I  don’t  think  it  is  my  function  to  pass  upon  Rev¬ 
erend  Smith’s  or  any  other  man’s  religious  beliefs. 
Those  are  personal  affairs  and  no  concern  of  the 
Commission.  We  are  concerned  with  his  qualifica¬ 
tions  to  operate  a  radio  station,  and  whatever  a 
man’s  faith  may  be  in  a  religious  way,  or  a  political 
way,  has  no  bearing  upon  that  question.  (R.  1145). 

In  addition,  the  Commission  in  its  Decision  said  it  was 
not  concerned  with  (1)  whether  the  language  of  Reverend 
Smith  was  “obscene”,  “indecent”,  or  “profane”  either 
on  or  off  the  radio;  or  (2)  with  the  propriety  of  the  indi¬ 
vidual  broadcasts  containing  the  language  used  or  the 
attacks  made.  (J.  A.  265A).  One  is  compelled  to  wonder 
then  with  just  what  the  Commission  is  concerned.  For 
if  it  is  not  Reverend  Smith’s  belief,  the  propriety  of  his 
language  in  individual  instances,  or  the  alleged  attacks  at¬ 
tributed  to  him,  there  is  nothing  in  this  decision  that  pro¬ 
vides  any  predicate  whatever  for  concluding  that  he  is 
disqualified  and  that,  therefore,  the  public  interest  would 
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not  be  served  by  vesting  in  him  the  public  responsibility 
of  a  broadcast  licensee.  No  one  is  disqualified  in  vacuuo. 

Xor  does  the  Commission  ever  make  an  ultimate  find¬ 
ing  that  Reverend  Smith  is  of  good  or  bad  character. 
Character  is  one  of  the  criteria  specifically  set  up  by 
Section  308(b)  of  the  Communications  Act  and  must  be 
determined  favorably  prior  to  a  grant.  It  is  apparent 
from  the  hearing  that  the  presiding  Commissioner  under¬ 
stood  that  character  was  in  issue  by  his  comments  on  the 
fact  that  the  appellant  was  presenting  “character  wit¬ 
nesses’’.  (R.  1135).  Furthermore,  paragraph  48  of  the 
findings  of  fact  in  the  Decision  was  devoted  to  Commis¬ 
sion  witnesses  who  testified  as  to  Reverend  Smith’s  bad 
reputation,  and  paragraph  49  thereof  to  appellant’s  wit¬ 
nesses  who  testified  as  to  his  good  reputation.  The  Com¬ 
mission  even  acknowledged  that  his  reputation  varies  with 
the  “groups  from  whom  information  regarding  his  repu¬ 
tation  is  solicited”.  (J.  A.  250A).  Yet  nowhere  in  the 
Decision  is  there  a  conclusion  as  to  whether  Reverend 
Smith’s  character  is  good  or  bad ! 

This  Court  is  presented,  therefore,  only  with  a  long 
list  of  basic  facts  about  Reverend  Smith  but  with  no  ulti¬ 
mate  findings  based  thereon.  Yet  it  is  these  basic  facts, 
concerning  which  there  are  no  implications  of  illegality, 
immorality,  or  impropriety,  upon  which  the  Commission 
predicates  its  conclusion  that  Reverend  Smith  is  disquali¬ 
fied.  Such  a  procedure  seems  to  violate  every  principle 
enumerated  by  this  Court  in  Johnston  Broadcasting  Co.  v. 
Federal  Communications  Commission .  85  U.  S.  App.  D.  C. 
40.  46,  175  F.  (2d)  351,  357  (1949),  wherein  it  stated: 

i  (1)  The  basis  or  reasons  for  the  final  conclusion 
must  be  clearly  stated.  (2)  That  conclusion  must  be 
a  rational  result  from  the  findings  of  ultimate  facts, 
and  those  findings  must  be  sufficient  in  number  and 
substance  to  support  the  conclusion.  (3)  The  ulti¬ 
mate  facts  as  found  must  appear  as  rational  infer- 
!  cnees  from  the  findings  of  basic  facts.  (4)  The  find- 
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mgs  of  the  basic  facts  must  be  supported  by  substan¬ 
tial  evidence. 

The  Commission  has  at  certain  points,  without,  how¬ 
ever,  using  it  as  a  basis  for  its  conclusion,  referred  to 
the  fact  that  the  language  of  Reverend  Smith  was  “in¬ 
temperate”  or  that  it  “has  exceeded  the  latitude  re¬ 
quired  for  even  the  most  forceful  presentation  of  argu¬ 
ments  and  points  of  view”.  (J.  A.  256A).  Yet  nowhere 
does  the  Commission  indicate  of  what  this  standard  may 
consist  or  what  its  definition  may  be.  Such  language 
connotes  much  and  denotes  little.  Certainly,  what  might 
be  proper  or  “temperate”  in  a  soldiers’  barracks  or  a 
logging  camp  might  be  “intemperate”  at  a  Washing¬ 
ton  tea  party.  The  criterion  of  public  interest  is  not 
a  vague,  meaningless  phrase  but  is  intended  to  be  read 
in  the  light  of  other  provisions  of  the  statute.  Federal 
Comunications  Commission  v.  Sanders  Bros.  Radio  Sta¬ 
tion,  supra  at  473,  60  S.  Ct.  at  696:  Federal  Radio  Com¬ 
mission  v.  Nelson  Bros.  Bond  <C  Mortgage  Co .,  supra  at 
285,  53  S.  Ct.  at  636.  It  is  submitted  that  in  using  the 
“intemperate”  criterion  the  Commission  is  attempting 
to  “set  up  some  capricious  standard  of  proper  behavior 
which  must  have  been  complied  with  as  a  prerequisite  to 
the  granting  of  a  license”.  Mansfield  Journal  Co.  v. 
Federal  Communications  Commission-.  86  TT.  S.  App.  D.  C. 
....,  180  F.  (2d)  28,33  (1950). 

Moreover,  in  connection  with  the  qualifications  of  ap¬ 
pellant’s  stockholder,  J.  Harold  Smith,  the  Commission 
makes  the  following  startling  statement  and  determina¬ 
tion  : 

In  attempting  to  anticipate  his  behavior  as  a  licensee, 
the  only  guide  we  have  to  go  by  is  the  past  pattern 
of  his  behavior  as  a  private  individual.  Using  that 
guide,  we  cannot  conclude  that  the  public  interest 
would  be  served  by  vesting  in  Smith  the  public  re¬ 
sponsibility  of  a  broadcast  licensee.  (Italics  sup¬ 
plied)  (J.A.265A). 
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It  is  submitted  that  “behavior  as  a  private  individual”, 
particularly  if  that  behavior  is  lawful,  is,  if  anything, 
only  a  very  minor  guide  insofar  as  anticipating  the  indi¬ 
vidual’s  behavior  as  a  licensee  of  a  broadcast  station  is 
concerned.  More  important,  it  is  submitted,  would  be 
Reverend  Smith’s  behavior  as  a  stockholder  in  appellant 
and  his  behavior  in  connection  with  the  actual  operation 
of  Station  TVTBK.  Appellant  admits  that  behavior  as  a 
private  individual,  if  improper,  is  material  in  the  deter¬ 
mination  of  whether  that  individual  has  the  necessary 
character  requisite  to  operate  a  broadcast  station  in  the 
public  interest.  It  is  not,  however,  as  the  Commission 
says  it  is,  the  sole  guide  to  such  a  determination.  In 
accepting  it  as  such,  the  Commission  overlooks  the  fact 
that  Reverend  Smith,  as  a  private  individual,  is  accorded 
much  more  freedom  of  action  than  he  would  have  as  a 
licensee  of  a  broadcast  station.  The  Commission’s  state¬ 
ment  and  conclusion  in  this  regard  assumes  that  Rev¬ 
erend  Smith  would  continue  a  behavior  pattern,  as  a 
broadcast  licensee,  legal  and  proper  in  all  respects  inso¬ 
far  as  a  private  citizen  is  concerned,  even  if  the  con¬ 
tinuance  thereof  in  his  new  capacity  was  illegal  or  other¬ 
wise  improper.  Such  an  assumption  is  entirely  unwar¬ 
ranted  and  cannot  be  supported  in  the  absence  of  a  show¬ 
ing  that  Reverend  Smith’s  past  behavior  pattern  also  evi¬ 
dences  a  tendency  to  disregard  legal  sanctions  and  to 
violate  laws  and  regulations.  The  Commission  cannot 
rely  here  on  the  doctrine  of  the  Mansfield  case,  supra. 
In  that  case  this  Court  upheld  a  Decision  of  the  Com¬ 
mission  upon  the  ground  that  a  findiurj  had  been  made 
that  alleged  monopolistic  practices  had  in  fact  taken 
place  and  “were  likely  to  carry  over  into  the  operation 
of  the  radio  station”.  In  the  instant  case  no  findings 
have  been  made  that  the  alleged  “intemperate”  prac¬ 
tices  or  other  incidents  of  Reverend  Smith’s  past  be¬ 
havior  would  be  carried  over  into  radio.  In  fact,  the 
Commission,  by  its  finding  and  conclusion  that  the  pro- 
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grain  service  of  the  appellant  was  meritorious,  has  found 
that  thev  did  not  carrv  over  into  radio. 

The  Mansfield  case  is  inapplicable  for  one  other  reason. 
There  is  no  evidence  in  the  record  and  no  finding  that 
Reverend  Smith’s  religious  activities  were  Illegal  or  im¬ 
proper.  As  has  previously  been  pointed  out,  the  right 
to  carry  on  these  activities  is  guaranteed  by  the  First 
Amendment.  It  is  submitted  that  the  fact  that  certain 
activities  take  place  and  are  legal  and  proper  when  done, 
is  not  evidence  that  the  same  activities  would  be  carried 
over  into  the  operation  of  a  radio  station,  where  they 
might  be  illegal  or  otherwise  improper. 

It  is  submitted  that  the  Commission’s  Decision  is  so 

improperly  written  that  neither  the  appellant  nor  this 

Court  can  tell  upon  what  it  is  based.  The  failure  to  make 

proper  ultimate  findings  and  the  absence  of  a  rational 

relationship  between  the  findings  and  the  conclusion  make 

the  Decision  fatallv  defective. 

•> 

8.  The  Commission’s  Conclusion  That  Reverend  Smith’s 
Appeals  for  Funds  are  Evidence  of  a  Lack  of  a  Sense 
of  Responsibility  is  Arbitrary  and  Capricious  in  That 
the  Findings  Are  Not  Based  on  Substantial  Evidence, 
There  is  no  Logical  Relationship  Between  the  Findings 
and  Conclusion,  and  Material  Findings  Are  Omitted. 

In  paragraph  10  of  the  conclusions,  the  Decision  sets 
forth  what  is  alleged  to  be  confirmation  of  Reverend 
Smith’s  disqualification. 

Our  conclusion  as  to  Smith’s  lack  of  the  requisite 
qualifications  of  a  licensee  is  confirmed  bv  the  use 
made  of  THE  CAROLINA  WATCHMAN  in  con¬ 
nection  with  the  radio  broadcasts  to  solicit  funds  for 
his  religious  work.  The  sincerity  or  worthiness  of 
his  objectives  does  not  justify  the  methods  which  he 
has  used.  The  solicitation  of  contributions  on  the 
ground  of  desperate  need  at  times  when  his  bank 
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balances  were  substantial  and  the  plea  that  a  thou¬ 
sand  dollars  a  week  was  needed  for  broadcasts  over 
Station  XERF  when  the  time  bad  already  been  paid 
for  at  a  cost  averaging  less  than  eighty  dollars  per 
week  cannot  be  reconciled  with  the  sense  of  responsi¬ 
bility  reasonably  to  be  expected  of  one  vested  with 
a  public  trust.  ( J.  A.  265A). 

Paragraphs  56,  57,  and  5S  of  the  findings  of  fact  at¬ 
tribute  willful  misrepresentations  to  Reverend  Smith  in 
requesting  funds  from  his  followers  for  the  integrated 
work  of  the  Southern  Bible  Institute  which  allegedly 
were  not  needed  at  the  particular  time.  The  sole  evi¬ 
dence  recited  to  support  these  findings  is  that,  at  the 
time  the  appeals  were  made  in  THE  CAROLINA 
WATCHMAN,  the  checking  account  in  the  Park  National 
Bank  showed  a  substantial  balance  for  the  corresponding 
period  of  time.  (J.  A.  257A). 

Initially,  it  might  be  pointed  out  that  this  evidence  had 
no  value  as  several  important  factors  are  missing.  The 
balance  on  hand  means  nothing  unless  there  is  a  finding 
as  to  monthly  expenses,  and  such  a  finding  was  not  made 
in  this  case.  In  the  second  place,  the  finding  implies  that 
it  is  improper  for  Reverend  Smith  to  maintain  any  sort 
of  a  balance  for  emergency  use.  Yet  the  figures  reported 
in  paragraph  56  of  the  findings  of  fact  indicate  that  at 
the  end  of  the  month  of  May,  after  a  presumably  suc¬ 
cessful  appeal  for  $4,000.00,  the  balance  had  decreased 
by  $2,400.00.  It  is  apparent,  therefore,  that  the  findings 
are  inconclusive,  have  no  evidentiary  value,  and  are  thus 
arbitrary  and  capricious.  This  Court  has  stated  that 
there  must  be  some  rational  or  coherent  relationship  be¬ 
tween  the  basic  facts  and  the  ultimate  facts  and  that 
the  latter  must  flow  logically  from  the  former.  Tri-State 
Broadeasting  Co.  v.  Federal  Communications  Commission, 
68  App.  D.  C.  292,  295,  96  F.  (2d)  564,  567  (1938).  It  is 
submitted  that  such  a  relationship  is  missing  in  the  instant 
case. 
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In  addition,  the  Commission’s  Decision  completely  ig¬ 
nores  the  logical  explanation  presented  by  Reverend 
Smith,  which  explanation  is  undisputed  in  the  record. 
Reverend  Smith  testified  that  the  monthly  expenses  were 
irregular  and  that  on  some  occasions  he  spent  $2,000 
while  on  other  occasions  he  spent  $13,000.  (J.  A.  143A). 
He  was  appealing  for  an  average  amount  to  meet  all  ex¬ 
penses.  Reverend  Smith  also  explained  that,  while  at 
times  the  Park  National  Bank  balance  was  rather  sub¬ 
stantial,  it  usually  reflected  deposits  earmarked  for  special 
purposes,  as  for  example,  funds  for  the  purchase  of  the 
“Main  Street  Property”  in  Knoxville.  In  this  particular 
instance,  Reverend  Smith  testified  that  he  took  $15,000 
of  the  money  given  him  by  Miss  Corrie  Bramlett  and  $2,000 
of  his  own  money  and  deposited  both  sums  in  the  account 
of  the  Southern  Bible  Institute  to  cover  this  purchase. 
Such  amounts,  therefore,  cannot  be  considered  in  deter¬ 
mining  whether  Smith’s  appeals  for  necessary  expenses 
were  legitimate.  (J.  A.  143 A,  191A). 

Wholly  ignored  in  considering  the  legitimacy  of  Rev¬ 
erend  Smith’s  appeals  on  behalf  of  the  Southern  Bible 
Institute  is  the  fact  that  he  added  money  from  his  per¬ 
sonal  account  to  the  Institute’s  account  in  the  Park  Na¬ 
tional  Bank  as  the  need  therefor  arose.  Later  this  monev 

9/ 

was  returned  to  Reverend  Smith’s  personal  account  as  it 
became  available.  The  Commission  itself  refers  to  this 
practice  as  an  “intermingling”  of  funds,  declaring  that 
it  is  “impossible  to  segregate  them”.  In  view  of  this 
condition,  it  is  difficult  to  see  how  the  Commission  could, 
without  more  evidence,  have  concluded  that  a  substantial 
bank  balance  existed  at  the  time  appeals  for  funds  were 
made,  particularly  since  Reverend  Smith  explained  that, 
at  times,  he  had  to  make  large  payments  in  advance  for 
radio  time.  (J.  A.  143A).  Clearly  this  conclusion  is 
erroneous,  arbitrary,  and  capricious. 
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In  the  last  sentence  of  paragraph  56  of  the  findings 
of  fact,  the  Commission  states  that  “in  the  issue  of  May, 
1947,  Smith  again  makes  the  plea  that  the  bank  account 
is  overdrawn  .  .  .”  (J.  A.  257A).  It  should  be  pointed 
out'  that  the  Decision  makes  no  finding  as  to  the  bank 
balance  in  May,  1947,  or  that  the  bank  account  was  not 
in  fact  overdrawn.  In  addition,  the  Decision  takes  no 
cognizance  whatever  of  the  amount  represented  by  out¬ 
standing  checks  despite  the  fact  that  these  checks  were 
called  to  the  attention  of  Commission  Counsel  during 
the  course  of  the  proceeding.  (J.  A.  167A).  Considering 
Reverend  Smith’s  extensive  activities,  the  checks  out¬ 
standing  could  and  did  materially  affect  the  true  status  of 
the  Park  National  Bank  balance,  a  consideration  blandly 
ignored  by  the  Decision.  In  October,  1946,  for  example, 
the  account  involved  was  actually  overdrawn,  on  the 
basis  of  outstanding  checks,  in  the  amount  of  $58,  while 
the  balance  reflected  on  the  bank’s  statement  at  that  time 
w*as  $2,254.00.  ( J.  A.  166A-167A). 

Finally,  in  paragraph  58,  the  Commission  attempts  to 
prove  that  the  broadcasts  over  Station  XERF  do  not 
cost  $1,000.00  a  week  by  dividing  $S5,000,  the  amount  paid 
to  the  owners  of  Station  XERF,  by  twenty  years,  the 
life  of  the  contract,  to  arrive  at  the  overly  simplified  con¬ 
clusion  that  the  cost  per  week  would  be  “less  than 
$80.00”.  (J.  A.  25SA).  In  the  process,  the  Commission 
ignores  its  own  finding  in  paragraph  39  that  Reverend 
Smith  borrowed  $97,700  in  connection  with  the  XERF 
transaction  (J.  A.  247A)  and,  in  connection  therewith, 
neglects  to  consider  even  a  moderate  interest  rate,  which 
at  four  percent  would  amount  to  $3,900  a  year.  Further¬ 
more,  it  is  obvious,  that  Reverend  Smith  has  a  very  real 
duty  to  complete  the  payments  on  the  notes  as  soon  as 
possible,  and  his  plea  for  $1,000  a  w^eek  should  have  been 
evaluated  in  the  light  of  that  obligation.  Reverend  Smith 
testified : 
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Q.  Now,  Mr.  Smi/th,  have  you  stated  in  THE 
CAROLINA  WATCHMAN  that  you  were  raising 
money  to  pay  XERF  ? 

A. '  Yes,  sir,  I  had  Mr.  Bosquez,  who  really  is  in 
control  of  the  station — he  operates  it — I  had  he  and 
Mr.  Don  Howard  and  Mr.  Walter  Wilson  to  figure 
out  how  much  it  would  cost  me  for  the  time  that  I 
am  now  using  over  that  station,  and  in  that  way  we 
have  attempted  to  estimate  by  the  week  what  it  would 
cost  us  by  the  month,  in  order  that  we  might  apply 
it  on  those  notes. 

I  might  say  we  have  not  successfully  raised  that 
much  money,  but  we  have  these  years  to  pay  the 
notes  back,  as  indicated  yesterday. 

The  time,  by  the  way,  that  I  am  now  using,  Your 
Honor,  over  that  station,  would  sell  ordinarily  for 
$4,700  a  month.  That  is  what  others  are  having  to 
pay  for  it  right  now.  (R.  1603). 

Reverend  Smith  testified  that  the  expenses  for  his  various 
activities  were  approximately  $1,056  a  week  and  that  he 
needed  roughly  $4,000  a  month  to  meet  those  expenses. 
(R.  1550).  Payments  on  the  notes  given  to  obtain  the 
funds  for  the  XERF  time  were  in  addition  to  the  regular 
expenses  for  all  of  the  religious  activities  of  the  Southern 
Bible  Institute.  Does  the  Commission  presume  to  say 
that  it  was  not  prudent  or  proper  to  pay  off  the  notes 
as  rapidly  as  possible  through  the  XERF  broadcasts, 
bearing  in  mind  particularly  the  uncertainty  of  the  con¬ 
tinued  operation  of  a  Mexican  station?  Consideration 
must  fairly  be  given  to  the  fact  that  the  Southern  Bible 
Institute,  for  which  requests  for  funds  were  made,  is  not 
only  concerned  with  radio  broadcasts  but  also  with  vari¬ 
ous  other  activities  such  as  the  sponsorship  and  support 
of  fifteen  missionaries  in  several  countries,  the  support 
of  a  physician  in  Ecuador,  and  an  orphanage  in  the  Cay¬ 
man  Islands.  (J.  A.  39A). 

In  THE  CAROLINA  WATCHMAN  for  March,  1945, 
Reverend  Smith  stated,  “To  meet  all  the  needs  of  the 
Radio  Bible  Hour  for  the  month  of  March  it  will  be 
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necessarv  to  raise  over  $4,000.”  Some  of  the  activities 
for  which  funds  were  needed  have  already  been  discussed. 
Thdt  the  Commission  appreciated  the  need  for  these  funds 
and  that  they  were  to  be  used  for  integrated  purposes  is 
illustrated  by  the  following  testimony: 

Mr.  Powell:  I  notice  in  the  November  issue, 
November,  1947,  issue  of  THE  CAROLINA  WATCH¬ 
MAN,  this  statement,  under  “Open  Letter”,  it  says 
“Our  radio  programs  over  XERF  and  WIBK  have 
run  over  $1,900.”  You  have  also  included  such  as 
missionaries,  and  so  forth. 

The  Witness  (Smith):  Yes,  sir.  (R.  1777). 

The  Decision  unqualifiedly  states  that:  “The  sincerity 
or  worthiness  of  his  (Smith’s)  objectives  does  not  justify 
the  methods  which  he  has  used.”  It  is  believed  that  the 
worthiness  of  a  man’s  objectives  should  mean  a  great 
deal  when  his  qualifications  are  in  question.  If  a  man’s 
objectives  are  evil,  they  should  discredit  him;  if  his 
objectives  are  good,  they  should  be  balanced  and  weighed 
in  his  favor.  For  the  Commission  to  waive  aside  the 
worthiness  of  a  man’s  endeavor  is  arbitrary  administra¬ 
tive  determination  of  the  highest  order. 

It  is  submitted  that  the  Commission’s  conclusion  that, 
because  of  these  activities.  Reverend  Smith  lacks  a  re¬ 
quired  “sense  of  responsibility”  is  utterly  meaningless. 
There  is  no  finding  of  a  criminal  or  even  of  a  civil  offense. 
It  should  be  noted  that  the  appeals  were  not  made  over 
the  radio,  and  the  Commission  makes  no  pretext  of  con¬ 
trolling  a  private  stockholder’s  financial  affairs  as  long 
as  they  are  legal.  When  the  Commission  believes  that 
the  bookkeeping  system  will  weigh  against  the  applica¬ 
tion  of  appellant,  it  makes  much  of  the  “lack  of  book¬ 
keeping  and  intermingling”  of  funds.  But  in  this  case, 
when  Reverend  Smith’s  own  record  appears  to  prove 
something  detrimental,  the  Commission  accepts  the  fig¬ 
ures  without  question.  This  hardly  appears  to  be  the 
action  of  the  “unbiased  body  of  experts”  that  this  Court 
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expects  the  Commission  to  be.  Saginaw  Broadcasting  Co. 
v.  Federal  Communications  Commission,  supra. 

It  is  submitted  that  the  Commission  is  attempting  to 
set  up  “some  capricious  standard  of  proper  behavior” 
condemned  by  this  Court.  Mansfield  Journal  Co.  v.  Fed¬ 
eral  Communications  Commission,  supra.  It  would  have 
Reverend  Smith  act  just  as  if  he  were  the  president  of  a 
business  corporation  reporting  to  a  board  of  directors 
who  were  only  interested  in  exact  financial  figures.  It 
completely  ignores  the  fact  that  Reverend  Smith  is  ap¬ 
pealing  to  people  of  the  mountain  area  of  Tennessee, 
the  Carolinas,  and  West  Virginia.  His  source  of  funds 
to  carrv  on  his  religious  work,  that  he  and  manv  others 
consider  of  first  importance,  is  undependable  and  in¬ 
secure.  He  cannot  speak  to  these  people  in  terms  of  exact 
dollars  and  cents.  He  knows  that  he  must  make  his  plea 
dramatic  and  urgent  in  order  to  get  any  response.  The 
financial  technique  of  over-stating  the  need  in  order  to 
obtain  an  amount  really  desired  is  not  unknown  to  gov¬ 
ernment  agencies  in  Washington.  In  effect,  the  Com¬ 
mission  demands  that  Reverend  Smith’s  outside  activities 
conform  to  its  standard  of  propriety,  and  the  fact  that 

this  standard  would  destrov  the  work  of  Reverend  Smith 

% 

has  probably  not  escaped  the  Commission’s  attention. 

It  is  submitted  that  the  evidence  upon  which  this  con¬ 
clusion  is  based  utterly  fails  to  support  it.  There  are 
no  findings  of  monthly  expenses,  no  findings  of  what  the 
bank  balance  consists  of,  no  allowance  of  a  permanent 
balance  to  insure  a  continuity  of  action  in  bad  times,  and 
no  recognition  of  the  varying  level  of  expenses.  The  con¬ 
clusion  of  the  Commission  ignores  practical  facts,  ignores 
evidence  in  the  record,  and  appears  to  be  a  deliberate 
attempt  to  build  up  a  case  against  Reverend  Smith.  It 
is  submitted  that  the  arbitrary  and  capricious  nature  of 
the  findings  and  conclusion  require  a  complete  reversal 
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so  that  a  new  and  unbiased  hearing  may  be  held  in  con¬ 
formity  with  the  applicable  statutory  procedures. 

9.  The  Commission  Erred  in  Not  Considering  Whether 
an  Order  Less  Drastic  Than  a  Complete  Denial  of  the 
Application  for  License  Would  Not  Better  Serve  the 
Public  Interest,  Convenience,  or  Necessity. 

On  February  23,  1949,  James  T.  Cox,  Jr.,  and  C.  L. 
Schenek  filed  an  application  for  transfer  of  control  re¬ 
questing  authority  to  purchase,  at  its  original  cost,  the 
common  and  preferred  stock  in  Independent  Broadcast¬ 
ing  Company  which  was  owned  by  J.  Harold  Smith  and 
Myrtice  Rhodes  Smith.  (R.  2336).  On  August  11,  1949, 
the  Commission  announced  that  the  application  for  trans¬ 
fer  of  control  had  been  dismissed  as  moot.  (R.  2469). 
Simultaneously,  the  Commission  released  its  Decision 
denying  the  AM  license  and  FM  construction  permit  ap¬ 
plications  of  appellant. 

Nowhere  in  its  Decision  does  the  Commission  consider 
or  make  any  findings  that  a  transfer  of  stock  to  James 
T.  Cox,  Jr.,  and  C.  L.  Schenck,  and  the  resulting  com¬ 
plete  removal  of  Reverend  Smith  and  his  wife  from  any 
connection  with  the  appellant  corporation,  would  not  be 
in1  the  public  interest.  The  entire  Decision  is  a  finding 
that  Reverend  Smith,  alone,  is  disqualified  to  be  a  li¬ 
censee  of  a  radio  station.  There  is  no  finding  that  Mar¬ 
vin  T.  Thompson,  the  other  stockholder  and  general 
manager  of  the  station,  is  disqualified  to  be  a  licensee 
in  any  respect.  In  fact  the  Commission  has  specifically 
found  that  the  program  service  of  the  station  under  Mar¬ 
vin  Thompson’s  direction  has  been  meritorious.  Yet  the 
denial  of  license  means  that  the  innocent  suffer  along 
with  the  guilty,  and  in  addition  the  public  also  suffers 
since  it  is  deprived  of  a  meritorious  radio  service. 

If  the  Decision  of  the  Commission  is  not  punitive  but 
remedial  only,  there  still  remains  an  opportunity  to  elimi- 
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nate  Reverend  Smith  from  the  appellant  corporation  with¬ 
out  any  profit  to  him.  The  grant  of  the  application  for 
transfer  of  control,  by  allowing  the  sale  of  the  stock  of 
Reverend  and  Mrs.  Smith  to  the  new  parties,  would  have 
removed  the  alleged  guilty  party  and  maintained  a  much- 
needed  public  service.  Yet  the  Decision  shows  on  its 
face  that  the  Commission  failed  even  to  consider  this 
possibility. 

The  Supreme  Court  has  held  that  such  a  principle  is 
applicable  to  proceedings  before  the  Federal  Trade  Com¬ 
mission.  Jacob  Siegel  Co.  v.  Federal  Trade  Commission , 
327  U.  S.  60S,  66  S.  Ct.  75S  (1946);  Federal  Trade  Com¬ 
mission  v.  Bogal  Milling  Co.,  299  U.  S.  212,  53  S.  Ct.  335 
(1933).  This  Court  has  considered  and  applied  the  same 
principle  to  Federal  Communications  Commission  pro¬ 
ceedings,  saying : 

In  the  recent  case  of  Jacob  Siegel  Co.  v.  Federal 
Trade  Commission,  the  Supreme  Court  found  that 
the  Trade  Commission  had  failed  to  consider  whether 
the  ends  of  the  Act  might  not  be  fulfilled  and  at  the 
same  time  valuable  rights  of  the  applicant  saved, 
and  remanded  the  case  to  the  Commission  for  deter¬ 
mination  on  that  point.  And  before  that,  in  Federal 
Trade  Commission  v.  Royal  Milling  Co.,  the  Court 
said  that  the  order  of  the  Commission  should  go  no 
further  than  is  reasonably  necessary  to  correct  the 
evil,  while  at  the  same  time  preserving  the  rights  of 
competitors  and  of  the  public.  Though  the  language 
of  the  statutes  is  not  identical,  we  can  think  of  no 
good  reason  why  the  same  just  rule  is  not  equally 
applicable  here.  Churchill  Tabernacle  v.  Federal 
Communications  Commission ,  81  U.  S.  App.  D.  C.  411, 
415, 160  F.  (2d)  244, 248  (1947). 

It  is  submitted  that  this  case  offers  the  Commission 
an  opportunity  to  serve  the  public  interest  and  still  pre¬ 
serve  the  rights  of  innocent  parties.  The  failure  to  even 
consider  this  possibility  is  error. 
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10.  The  Commission’s  Decision  is  Erroneous  Since  the 
Principles  Upon  Which  the  Decision  is  Based  Are 
Not  Supported  by  the  Findings;  and  Even  if  Some 
of  the  Commission’s  Findings  are  Found  to  be  Valid, 
the  Case  Must  be  Reversed,  Since  a  Determination 
of  Whether  the  Denial  Should  be  Based  on  the  Valid 
Factors  Alone  Involves  a  Question  of  Policy  and 
Can  be  Made  Only  by  the  Commission. 

The  Commission  lias  stated  in  this  Decision  that  its 
conclusion  is  to  be  based  on  the  answers  to  two  questions, 
namely : 

...  (1)  has  the  applicant  concealed  or  misrepre¬ 
sented  facts  of  such  materiality  as  to  warrant  the 
denial  of  the  applications  under  consideration,  and 
(2)  are  the  officers,  directors,  and  stockholders  of  the 
,  applicant  persons  of  such  ability,  character,  and  re- 
1  sponsibility  as  to  warrant  a  finding  that  they  pos¬ 
sess  the  attributes  required  for  the  operation  of  a 
broadcast  station  in  the  public  interest.  (J.  A.  260A). 

These  questions  are,  in  effect,  the  principles  applied  by 
the  Commission  to  the  findings  to  justify  the,  denial.  The 
appellant  has  heretofore  shown  how  the  findings  which 
are  alleged  to  support  an  affirmative  answer  to  the  sec¬ 
ond  question  are  entirely  erroneous  and  do  not  constitute 
a  valid  basis  for  the  conclusion.  With  respect  to  the 
fitst  question,  it  has  also  been  demonstrated  that  most, 
if  not  all,  of  the  findings  are  improper.  In  any  event,  the 
basis  for  the  answer  to  this  question  is  insufficient  since 
no  findings  are  made  as  to  materiality ,  which  is  the  cri¬ 
terion  set  up  by  the  Commission,  itself,  to  be  applied  to 
the  facts  of  this  case.  This  Court  can  only  judge  the 
validity  of  the  administrative  decision  upon  the  basis  of 
the  same  principles  that  the  agency  itself  applied.  Se¬ 
curities  and  Exchange  Commission  v.  Chenary  Corp., 
supra.  It  is  submitted  that  the  findings  of  the  Commis¬ 
sion  fail  to  support  these  announced  principles  and  that 
therefore  the  Decision  must  be  reversed. 
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But  even  if  this  Court  finds  that  any  one  of  the  many 
alleged  grounds  cited  by  the  Commission  is  valid,  it  still 
must  reverse  and  remand  the  Decision.  The  Commission’s 
action  is  expressly  based  on  all  the  findings  and  conclu¬ 
sions  in  the  Decision — not  merely  on  some  of  them.  Thus 
it  states: 

12.  Upon  the  entire  record  in  this  case  and  par¬ 
ticularly  in  view  of  the  foregoing,  we  can  only  con¬ 
clude  that  the  above  applications  should  be  denied. 
( J.  A.  266A). 

In  addition,  the  Commission,  by  stating  in  the  Decision 
that  “it  is  sufficient  to  find  the  answers  to  two  basic  ques¬ 
tions”  (Italics  supplied),  has  again  expressly  advised 
the  Court  that  its  Decision  is  premised  on  an  affirmative 
answer  to  both  questions  and  not  on  one  or  part  of  one. 

Nowhere  in  the  conclusions  does  there  appear  a  state¬ 
ment  or  an  indication  that  any  one  point  alone  is  suffi¬ 
cient  to  support  the  Decision.  If,  therefore,  this  Court 
should  find  that  the  Commission’s  Decision  does  contain 
one  or  more  valid  grounds  for  decision  but  that  it  also 
contains  improper  and  erroneous  ones,  the  Court  must 
remand  the  case  for  the  Commission’s  reconsideration  as 
to  whether  it  wishes  to  reach  the  same  result  on  the 
valid  ground  or  grounds  alone.  This  clearly  is  a  ques¬ 
tion  of  policy,  which  Congress  entrusted  only  to  the 
Commission,  and,  therefore,  this  case  falls  within  the  rule 
announced  by  the  Supreme  Court : 

Like  considerations  govern  review  of  administrative 
orders.  If  an  order  is  valid  only  as  a  determination 
of  policy  or  judgment  which  the  agency  alone  is  au¬ 
thorized'  to  make  and  which  it  has  not  made,  a  judici- 
cial  judgment  cannot  be  made  to  do  service  for  an 
administrative  judgment.  For  purposes  of  affirming 
no  less  than  reversing  its  orders,  an  appellate  court 
cannot  intrude  upon  the  domain  which  Congress  has 
exclusively  entrusted  to  an  administrative  agency. 
Securities  and  Exchange  Commission  v.  Clvenerij 
Corp.,  318  U.  S.  80,  88,  63  S.  Ct.  454,  459  (1943).  ‘ 
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This  Court  had  earlier  recognized  and  applied  the  same 
principle  in  dealing  with  a  Commission  decision.  In  the 
case  of  the  Pottsville  Broadcasting  Co.,  the  Commission 
denied  an  application  upon  two  specific  grounds.  This 
Court  found  that  the  first  ground  was  erroneous  as  a 
matter  of  law.  The  Court  remanded  the  case  for  con¬ 
sideration  as  to  whether  the  second  ground  alone  was 
sufficient,  in  the  Commission's  opinion,  to  warrant  a  de¬ 
nial,  stating: 

We  never  have  assumed,  however,  and  do  not  intend 
now  to  assume,  such  supervisory  control  of  questions 
!  of  policy.  We  think  it  perfectly  clear  it  is  the  in- 
1  tent  of  the  statute  that  such  matters  should  be  left 
whollv  in  the  hands  of  the  Commission  .  .  .  Pottsville 
Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission,  69  App.  D.  C.  7,  10,  9S  F.  (2d)  288,  292 
(193S),  subsequent  case,  same  parties,  reversed,  309 
U.  S.  134, 60  S.  Ct.  437  (1940). 

In  the  instant  case,  the  Commission  found  that  appel¬ 
lant  was  furnishing  a  meritorious  program  service;  it 
failed  to  weigh  the  qualifications  of  the  principals  other 
than  Reverend  Smith;  and  it  failed  to  consider  whether 
the  sale  of  the  stock  of  Reverend  and  Mrs.  Smith  might 
not  serve  the  public  interest  better  than  a  denial.  In 
addition,  it  has  been  shown  that  most,  if  not  all,  of  the 
reasons  given  by  the  Commission  for  its  denial  are  erron¬ 
eous.  In  the  light  of  these  ar.d  other  factors,  it  is  im¬ 
possible  for  this  Court  to  determine  how  the  Commission 
may  act  on  the  application  once  all  of  the  incorrect  fac¬ 
tors  have  been  eliminated.  For  example,  a  meritorious 
program  service  has  repeatedly  been  considered  by  the 
Commission  and  weighed  in  an  applicant's  favor  where 
a  question  of  legal  qualifications  is  involved.  The  Com¬ 
mission  granted  a  renewal  of  license  for  Station  WSOO, 
Sault  St.  Marie,  Michigan,  despite  the  applicant's  failure 
to'  file  balance  sheets,  income  statements,  and  reports  for 
several  years,  since  it  appeared,  among  other  things,  that 
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the  applicant  was  rendering  an  improved  broadcast  serv¬ 
ice.  Hiaicathaland  Broadcasting  Co.  ( WSOO ),  3  R.  R. 
44  (1945).  This  case  is  not  exceptional  but  rather  typical 
of  many  in  which,  despite  omissions  in  the  filing  of  re¬ 
ports  or  other  violations  of  the  rules,  applications  have 
been  granted  upon  consideration  of  counter-balancing 
factors,  particularly  a  meritorious  program  service.  Can¬ 
non  System.  Ltd.  (KIEV),  8  F.  C.  C.  207  (1940):  Lee  E. 
Mudgett  (KRKO),  8  F.  C.  C.  215  (1940);  KVOS,  Inc. 
(KVOS),  8  F.  C.  C.  159,  172  (1940);  Arthur  FasJce 
(WCNW),  S  F.  C.  C.  557,  570  (1941).  Furthermore,  in  a 
number  of  cases  involving  clear  fraud  and  deception  with 
deliberate  concealment,  applications  for  renewal  of  li¬ 
cense  have  been  granted  upon  consideration  of  a  meri¬ 
torious  program  service  and  operation  in  the  public  in¬ 
terest.  Georgia  School  of  Technology  (WGST),  10  F. 
C.  C.  110  (1943) :  Panama  City  Broadcasting  Co.  (WDLP), 
9  F.  C.  C.  208  (1942);  Ocala  Broadcasting  Co.,  Inc. 
(WTMC),  9  F.  C.  C.  223  (1942);  Navarro  Broadcasting 
Association  (KAND),  8  F.  C.  C.  19S  (1940);  John  H. 
Stenger,  Jr.  (WBAX),  3  R.  R.  183  (1946). 

Appellant  makes  no  claim  that,  because  of  different 
actions  in  other  cases,  the  Commission  is  required  to 
grant  appellant’s  application.  They  are  cited  merely 
to  illustrate  the  proposition  that  this  Court  is  in  no 
position  to  predict  the  decision  that  might  ultimately  be 
reached  by  the  Commission  solely  upon  the  application 
of  proper  grounds  and  criteria.  It  is  for  that  reason 
that  the  case  must  be  reversed  and  remanded. 
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CONCLUSION 

For  the  reasons  herein  stated,  the  Decision  and  Order 
appealed  from  are  not  only  erroneous,  arbitrary,  and  ca¬ 
pricious,  but  the  proceeding  is  entirely  void.  The  case 
should  be  reversed  and  remanded  to  the  Commission  with 
instructions  to  grant  appellant  a  new  and  proper  hearing. 

Respectfully  submitted, 

Bv  Harold  E.  Mott 
•> 

Robert  L.  Heald 
Edward  F.  Kenehan 
Attorneys  for  Appellant 

Ericson  Building 
710  14th  Street,  N.  W. 

Washington,  D.  C. 

September  25,  1950 
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APPENDIX 

STATUTES  AND  RULES  INVOLVED 

Communications  Act  of  1934,  as  amended,  48  Stat.  1064 
(1934),  47  U.  S.  C.  151  (1946). 

Section  307(a) : 

The  Commission,  if  public  convenience,  interest  or 
necessity  will  be  served  thereby,  subject  to  the  limita¬ 
tions  of  this  Act,  shall  grant  to  any  applicant  therefor 
a  station  license  provided  for  by  this  Act. 

Section  307(d) : 

No  license  granted  for  the  operation  of  a  broadcasting 
station  shall  be  for  a  longer  term  than  three  years  and 
no  license  so  granted  for  any  other  class  of  station  shall 
be  for  a  longer  term  than  five  years,  and  any  license 
granted  may  be  revoked  as  hereinafter  provided.  Upon 
the  expiration  of  any  license,  upon  application  therefor, 
a  renewal  of  such  license  may  be  granted  from  time  to 
time  for  a  term  of  not  to  exceed  three  years  in  the  case 
of  broadcasting  licenses  and  not  to  exceed  five  years  in 
the  case  of  other  licenses,  but  action  of  the  Commission 
with  reference  to  the  granting  of  such  application  for 
the  renewal  of  a  license  shall  be  limited  to  and  governed 
by  the  same  considerations  and  practice  which  affect  the 
granting  of  original  applications. 

Section  308(a) : 

The  Commission  may  grant  licenses,  renewal  of  licenses, 
and  modification  of  licenses  only  upon  written  applica¬ 
tion  therefor  received  by  it :  .  .  . 

Section  308(b) : 

All  such  applications  shall  set  forth  such  facts  as  the 
Commission  by  regulation  may  prescribe  as  to  the  citi¬ 
zenship,  character,  and  financial,  technical,  and  other  qual¬ 
ifications  of  the  applicant  to  operate  the  station;  the  own¬ 
ership  and  location  of  the  proposed  station  and  of  the 
stations,  if  any  with  which  it  is  proposed  to  communi¬ 
cate;  the  frequencies  and  the  power  desired  to  be  used; 
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the  hours  of  the  day  or  other  periods  of  time  during 
which  it  is  proposed  to  operate  the  station;  the  purposes 
for  which  the  station  is  to  be  used;  and  such  other  infor¬ 
mation  as  it  may  require.  The  Commission,  at  any  time 
after  the  filing  of  such  original  application  and  during 
the'  term  of  any  such  license,  may  require  from  an  ap¬ 
plicant  or  licensee  further  written  statements  of  fact  to 
enable  it  to  determine  whether  such  original  application 
should  be  granted  or  denied  or  such  license  revoked. 
Sucffi  application  and/or  such  statement  of  fact  shall  be 
signed  by  the  applicant  and/or  licensee  under  oath  or 
affirmation. 

Section  309(a) : 

If  upon  examination  of  any  application  for  a  station 
license  or  for  the  renewal  or  modification  of  a  station 
license  the  Commission  shall  determine  that  public  in¬ 
terest,  convenience,  or  necessity  would  be  served  by  the 
granting  thereof,  it  shall  authorize  the  issuance,  renewal, 
or  modification  thereof  in  accordance  with  said  finding. 
In  the  event  the  Commission  upon  examination  of  any 
such  application  does  not  reach  such  decision  with  re¬ 
spect  thereto,  it  shall  notify  the  applicant  thereof,  shall 
fix  and  give  notice  of  a  time  and  place  for  hearing  there¬ 
on,  and  shall  afford  such  applicant  an  opportunity  to  be 
heard  under  such  rules  and  regulations  as  it  may  pre¬ 
scribe. 

Section  312(a) : 

Any  station  license  may  be  revoked  for  false  statements 

either  in  the  application  or  in  the  statement  of  fact  which 

may  be  required  by  section  30S  hereof,  or  because  of 

conditions  revealed  bv  such  statements  of  fact  as  mav  be 

•  » 

required  from  time  to  time  which  would  warrant  the 
Commission  in  refusing  to  grant  a  license  on  an  original 
application,  or  for  failure  to  operate  substantially  as  set 
forth  in  the  license,  or  for  violation  of  or  failure  to 
observe  any  of  the  restrictions  and  conditions  of  this 
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Act  or  of  any  regulation  of  the  Commission  authorized 
by  this  Act  or  by  a  treaty  ratified  by  the  United  States: 
Provided ,  however ,  That  no  such  order  of  revocation  shall 
take  effect  until  fifteen  days’  notice  in  writing  thereof, 
stating  the  cause  for  the  proposed  revocation,  has  been 
given  to  the  licensee.  Such  licensee  may  make  written 
application  to  the  Commission  at  any  time  within  said 
fifteen  days  for  a  hearing  upon  such  order,  and  upon  the 
filing  of  such  written  application  said  order  of  revocation 
shall  stand  suspended  until  the  conclusion  of  the  hearing 
conducted  under  such  rules  as  the  Commission  may  pre¬ 
scribe.  Upon  the  conclusion  of  said  hearing  the  Commis¬ 
sion  may  affirm,  modify,  or  revoke  said  order  of  revo¬ 
cation. 

Section  319(a) : 

No  license  shall  be  issued  under  the  authority  of  this 
Act  for  the  operation  of  any  station  the  construction  of 
which  is  begun  or  is  continued  after  this  Act  takes  effect, 
unless  a  permit  for  its  construction  has  been  granted  by 
the  Commission  upon  written  application  therefor.  The 
Commission  may  grant  such  permit  if  public  convenience, 
interest,  or  necessity  will  be  served  by  the  construction 
of  the  station.  This  application  shall  set  forth  such  facts 
as  the  Commission  by  regulation  may  prescribe  as  to  the 
citizenship,  character,  and  the  financial,  technical,  and 
other  ability  of  the  applicant  to  construct  and  operate 
the  station,  the  ownership  and  location  of  the  proposed 
station  and  of  the  station  or  stations  with  which  it  is 
proposed  to  communicate,  the  frequencies  desired  to  be 
used,  the  hours  of  the  day  or  other  periods  of  time  during 
which  it  is  proposed  to  operate  the  station,  the  purpose 
for  which  the  station  is  to  be  used,  the  type  of  transmit¬ 
ting  apparatus  to  be  used,  the  power  to  be  used,  the  date 
upon  which  the  station  is  expected  to  be  completed  and 
in  operation,  and  such  other  information  as  the  Commis¬ 
sion  may  require.  Such  application  shall  be  signed  by 
the  applicant  under  oath  or  affirmation. 
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Section  319(b) : 

Such  permit  for  construction  shall  show  specifically  the 
earliest  and  latest  dates  between  which  the  actual  opera¬ 
tion  of  such  station  is  expected  to  begin,  and  shall  pro¬ 
vide  that  said  permit  will  be  automatically  forfeited  if 
the  station  is  not  ready  for  operation  within  the  time 
specified  or  within  such  further  time  as  the  Commission 
may  allow,  unless  prevented  by  causes  not  under  the  con¬ 
trol  of  the  grantee.  The  rights  under  any  such  permit 
shall  not  be  assigned  or  otherwise  transferred  to  any 
person  without  the  approval  of  the  Commission.  A  per¬ 
mit  for  construction  shall  not  be  required  for  Govern¬ 
ment  stations,  amateur  stations,  or  stations  upon  mobile 
vessels,  railroad  rolling  stock,  or  aircraft.  Upon  the  com¬ 
pletion  of  any  station  for  the  construction  or  continued 
construction  of  which  a  permit  has  been  granted,  and 
upon  it  being  made  to  appear  to  the  Commission  that 
all  the  terms,  conditions,  and  obligations  set  forth  in  the 
application  and  permit  have  been  fully  met,  and  that  no 
cause  or  circumstance  arising  or  first  coming  to  the  knowl¬ 
edge  of  the  Commission  since  the  granting  of  the  permit 
would,  in  the  judgment  of  the  Coimnission,  make  the  oper¬ 
ation  of  such  station  against  the  public  interest,  the  Com¬ 
mission  shall  issue  a  license  to  the  lawful  holder  of  said 
permit  for  the  operation  of  said  station.  Said  license 
shall  conform  generally  to  the  terms  of  said  permit. 

Section  405 : 

After  a  decision,  order,  or  requirement  has  been  made 
by  the  Commission  in  any  proceeding,  any  party  thereto 
may  at  any  time  make  application  for  rehearing  of  the 
same,  or  any  matter  determined  therein,  and  it  shall  be 
lawful  for  the  Commission  in  its  discretion  to  grant  such 
a  rehearing  if  sufficient  reason  therefor  be  made  to  ap¬ 
pear:  Provided,  however,  That  in  the  case  of  a  decision, 
order,  or  requirement  made  under  title  III,  the  time  within 
which  application  for  rehearing  may  be  made  shall  be 
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limited  to  twenty  days  after  the  effective  date  thereof, 
and  such  application  may  be  made  by  any  party  or  any 
person  aggrieved  or  whose  interests  are  adversely  af¬ 
fected  thereby.  Applications  for  rehearing  shall  be  gov¬ 
erned  by  such  general  rules  as  the  Commission  may  es¬ 
tablish.  No  such  application  shall  excuse  any  person  from 
complying  with  or  obeying  any  decision,  order,  or  re¬ 
quirement  of  the  Commission,  or  operate  in  any  manner 
to  stay  or  postpone  the  enforcement  thereof,  without  the 
special  order  of  the  Commission.  In  case  a  rehearing  is 
granted,  the  proceedings  thereupon  shall  conform  as  near¬ 
ly  as  may  be  to  the  proceedings  in  an  original  hearing, 
except  as  the  Commission  may  otherwise  direct;  and  if, 
in  its  judgment,  after  such  rehearing  and  the  considera¬ 
tion  of  all  facts,  including  those  arising  since  the  former 
hearing,  it  shall  appear  that  the  original  decision,  order, 
or  requirement  is  in  any  respect  unjust  or  unwarranted, 
the  Commission  may  reverse,  change,  or  modify  the  same 
accordingly.  Any  decision,  order,  or  requirement  made 
after  such  rehearing,  reversing,  changing,  or  modifying 
the  original  determination,  shall  be  subject  to  the  same 
provisions  as  an  original  order. 

RULES  AND  REGULATIONS  OF  THE  FEDERAL 
COMMUNICATIONS  COMMISSION 

Section  0.145: 

Authority  delegated  to  Secretary  upon  securing  the 
approval  of  the  Bureaus  of  Law,  Engineering,  and  Ac¬ 
counting. — The  Secretary,  or  in  his  absence,  the  Acting 
Secretary,  is  designated  to  act  upon  the  following  matters 
upon  securing  the  approval  of  the  General  Counsel,  Chief 
Engineer  and  Chief  Accountant,  or  their  respective  nomi¬ 
nees. 

•  *  #  • 

(f)  Applications  in  the  broadcast  service  for  license 
following  construction  where  the  applicant  has  complied 
with  all  the  terms  of  the  construction  permit. 
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COMMISSION  ORDER  IN  RE  REVOCATION  OF 

CONSTRUCTION  PERMIT  OF  STATION  KFMA, 

6  R.  R.  433  (1950) 

ORDER 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.,  on  the  21st  day 
of  June,  1950: 

The  Commission  having  under  consideration  the  sub¬ 
mission  of  the  following  erroneous,  misleading  and  fraud¬ 
ulent  information  and  the  failure  to  file  information  re¬ 
lating  to  the  management,  control  and  operation  of  Station 
WXLT,  Ely,  Minnesota,  by  the  licensee  and  stockholders 
of  that  station: 

(A)  The  original  application  for  construction  permit 
prepared  by  Charles  W.  Ingersoll  and  L.  W.  Andrews 
misrepresented  the  financing,  ownership  and  control  of 
this  station:  William  P.  Ingersoll,  the  father  of  Charles, 
was  actually  a  non-disclosed  silent  partner  with  his  son; 
further,  the  construction  permit  application  did  not  dis¬ 
close  other  contracts  and  agreements  executed  by  C.  W. 
Tiigersoll  and  certain  third  parties  giving  them  interests 
in  the  station,  and 

(B)  Subsequent  to  the  grant  of  the  construction  permit 
for  station  WXLT,  Charles  W.  Ingersoll  entered  into 
further  agreements  with  the  present  stockholders  of  the 
licensee  company,  affecting  the  ownership  and  control  of 
the  station,  which  contracts  and  agreements  were  not 
timely  disclosed  as  required  by  §  1.342  of  the  Commission’s 
rules,  and 

(C)  Charles  W.  Ingersoll  filed  an  application  for  as¬ 
signment  of  license  from  himself  to  the  Ely  Broadcasting 
Company  on  June  8,  1949,  which  was  granted  by  the  Com¬ 
mission  on  July  6,  1949  (BAL-8S5),  and  by  virtue  of  the 
statements  in  the  application,  Ingersoll  was  to  receive 
100%  of  the  licensee’s  stock,  and 
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(D)  While  the  above  application  was  pending  before 
the  Commission,  Charles  Ingersoll  and  his  father,  William 
P.  Ingersoll,  sold  their  interest  in  WXLT  on  June  S,  1949, 
to  the  present  stockholders,  rendering  the  above  assign¬ 
ment  application  a  complete  sham,  since  the  only  reference 
made  as  to  the  present  stockholders  in  the  assignment 
application  was  a  statement  to  the  effect  that  at  a  future 
unspecified  date  Ingersoll  intended  to  transfer  minority 
interests  to  them,  and 

(E)  After  the  above  unauthorized  transfer,  Ingersoll 
remained  with  the  station  in  the  capacity  as  an  employee 
until  on  or  about  September  15,  1949,  at  which  time  he 
abandoned  all  connection  with  the  station  and  the  licensee, 
and 

(F)  No  notice  was  received  in  the  Commission  with 
respect  to  the  transfer  until  Ingersoll ’s  letter  of  November 
22,  1949  was  received,  and 

(G)  Charles  W.  Tngersoll  and  the  present  stockholders 
of  the  licensee  corporation  have  been  guilty  of  non-dis¬ 
closure  and  misrepresentation  in  violation  of  1.341-1.344 
of  the  Commission’s  Rules  and  Regulations,  and  said 
parties  have  been  guilty  of  non-disclosure  and  misrepre¬ 
sentation  with  regard  to  the  filing  of  reports,  applications 
and  other  material  with  the  Commission,  and  have,  further, 
transferred  control  of  the  licensee  corporation  in  violation 
of  $  310(b)  of  the  Communications  Act  of  1934,  as  amended, 
and  finally,  the  present  stockholders  of  the  licensee  are 
now  operating  station  WXLT  in  violation  of  §  301  of  the 
Communications  Act  of  1934,  as  amended. 

It  appearing,  that  by  Order  dated  May  23,  1950  (FCC 
Mimeo.  #49807)  the  Commission,  in  view  of  the  foregoing, 
revoked  the  license  of  Radio  Station  WXLT;  and 

It  further  appearing,  that  L.  W.  Andrews  is  a  stock¬ 
holder.  and  director  of  Radio  Station  WXLT  and  par¬ 
ticipated  in  the  submission  of  the  said  erroneous,  mis¬ 
leading  and  fraudulent  statements  and  in  the  failure  to 
submit  information  required  by  the  Commission;  and 
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It  further  appearing,  that  L.  W.  Andrews  owns  all  the 
stock  in  the  permittee  of  KFMA,  Davenport,  Iowa  and 
is  president,  secretary  and  treasurer  of  the  permittee 
corporation ; 

It  is  ordered,  that  pursuant  to  §  312(a)  of  the  Commu¬ 
nications  Act  of  1934,  as  amended,  the  construction  permit 
granted  to  L.  W.  Andrews,  Inc.,  for  Station  KFMA  is 
revoked,  effective  12:00,  Midnight,  EST,  July  21,  1950. 
Pursuant  to  the  provisions  of  said  section,  written  appli¬ 
cation  may  be  made  to  the  Commission  on  or  before  July 
14,  1950,  for  hearing  upon  this  order,  and  upon  the 
filing  of  such  written  application  this  order  of  revocation 
shall  stand  suspended  until  the  conclusion  of  said  hearing. 

BROADCASTING-TELECASTING  MAGAZINE 

JULY  29,  1946 

Fundamentalist  Group  Seeks  Daytime  Station 

in  Knoxville 

Balked  at  every  turn  in  attempts  to  force  radio  stations 
to  sell  them  time  for  religious  broadcasts,  the  Fundament¬ 
alist  churches  have  carried  out  a  threat  to  go  into  broad¬ 
casting  themselves. 

Rev.  J.  Harold  Smith,  Knoxville  Fundamentalist  preach¬ 
er,  his  wife,  Myrtice  Rhodes  Smith,  and  Marvin  I.  Thomp¬ 
son,  former  Army  sergeant,  have  filed  application  with 
the  FCC  for  a  1  kw  daytime  station  on  S00  kc  in  Knox¬ 
ville.  The  FCC,  Supreme  Court  and  House  Committee 
on  Fn- American  Activities  have  turned  deaf  ears  to  com¬ 
plaints  of  the  Fundamentalists  against  stations  which  re¬ 
fused  to  sell  them  time,  but  offered  free  time  on  a  rotation 
basis  for  religious  broadcasts. 

Paid  Religious  Programs 

Reverend  Smith  stated  in  his  application  that  “paid 
religious  broadcasts  will  be  accepted  by  us.  Present  sta¬ 
tions  serving  this  area  do  not  accept  same.” 
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At  a  mass  meeting  in  Knoxville  ( Broadcasting ,  May  13), 
Mr.  Smith,  together  with  Revs.  Carl  McIntyre  of  Collings- 
wood,  N.  J.,  and  Harvey  H.  Springer,  Englewood,  Col., 
condemned  the  Federal  Council  of  Churches  and  WNOX 
— the  latter  for  its  cancellation  of  paid  religious  broad¬ 
casts,  in  accord  with  Scripps-Howard  Radio  policy  change. 
Simultaneously,  a  collection  was  taken  up  for  the  purpose 
of  4  4  establishing  a  new  radio  station  in  Knoxville.  ’  ’ 

Officers  and  stockholders  of  the  applicant — Independent 
Broadcasting  Corp. — are:  Reverend  Smith,  chairman  and 
president,  33-1/3%;  Mrs.  Smith,  secretary-treasurer, 
33-1/3%,  and  Mr.  Thompson  vice  president,  33-1/3%. 

Firm  has  authorized  200  shares  of  common  stock  at  $100 
per  share  with  one  vote  each  and  15,000  shares  of  preferred 
stock  at  one  dollar  per  share  possessing  no  voting  power. 
Each  principal  holds  50  shares  of  common  stock. 

In  his  application  Reverend  Smith  refused  to  reply  to 
a  routine  question  concerning  his  income  for  the  past  two 
years.  He  stated  that  “if  this  information  is  pertinent 
to  the  consideration  of  this  application  a  full  statement, 
which  is  to  be  held  in  confidence,  will  be  furnished  to  the 
FCC  on  request.’ ’ 

Reverend  Smith  asserted  in  the  application  that  “we 
have  on  file  55,000  letters  requesting  the  Southern  Bible 
Institute  programs  be  returned  to  the  air.” 

Applicant  estimated  the  cost  of  its  new  station  at  $17,210 
with  monthly  operating  costs  in  the  vicinity  of  $2,SOO. 
Monthly  revenues  were  estimated  at  $4,500. 

BROADCASTING-TELECASTING  MAGAZINE 
OCTOBER  21,  1946 
EDITORIAL 

How  About  This  One? 

The  FCC,  without  a  hearing,  on  Oct.  11  authorized  a 
new  1,000  w  daytime  station  on  S00  kc  in  Knoxville  to 
Preacher  J.  Harold  Smith,  whose  paid  religious  broad¬ 
casts  had  been  booted  off  WNOX  Knoxville. 
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Rev.  Smith  last  May  had  a  mass  meeting  in  Knoxville, 
attended  by  visiting  preachers,  who  berated  throwing  off 
religious  programs  on  a  sponsored  basis  and  who  attacked 
the  stations  in  Congress  and  in  the  courts.  A  collection 
was  taken  for  a  new  station. 

The  application,  filed  by  Rev.  Smith,  his  wife,  and  a 
third  party,  stated  that  “paid  religious  broadcasting  will 
be  accepted  by  us.”  Among  those  who  attended  the  May 
mass  meeting  and  spoke  in  Rev.  Smith's  behalf  was  Rev. 
Harvey  H.  Springer,  “cowboy  pastor”  of  Denver,  who 
publishes  The  Western  Voice.  The  Knoxville  Neics-Seiv- 
tinel.  Seripps-Howard  newspaper  and  affiliate  of  WNOX, 
in  its  May  6  issue  reported  that  Rev.  Springer’s  news¬ 
paper  ran  contributions  by  Gerald  L.  K.  Smith,  head  of 
America  First,  Gerald  Winrod  and  other  writers  “of  the 
Silver  Shirt  type.” 

The  FCC’s  vaunted  Blue  Book  does  something  more 
than  frown  upon  sale  of  time  for  religious  broadcasts. 
There  are  at  least  four  references  to  them  which  can  be 
so  interpreted. 

We  think  the  FCC  owes  to  its  licensees  and  to  the  public 
an  explanation  of  this  latest  action.  Does  the  grant  nullify 
the  Blue  Book?  Does  the  FCC  advocate  sale  of  time  for 
religious  broadcasts?  Or  is  this  the  character  of  “new¬ 
comer”  we  are  to  expect  under  a  new  concept  of  free 
competition? 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  the  appellee  the  questions  are : 

( 1 )  whether  there  is  substantial  evidence  to  support 
the  Commission’s  findings  that  (a)  appellant  concealed 
or  misrepresented  facts  of  such  materiality  as  to  war¬ 
rant  the  denial  of  appellant’s  application  for  a  license 
for  a  standard  broadcast  (AM)  station  and  an  applica¬ 
tion  for  a  construction  permit  for  a  frequency  modu¬ 
lation  (FM)  station,  and  that  (b)  Rev.  J.  Harold 
Smith,  president  of  the  appellant  corporation,  on  the 
basis  of  the  past  pattern  of  his  behavior,  lacked  the 
necessary  qualifications  which  are  a  condition  precedent 
to  the  grant  of  appellant’s  applications. 

(2)  whether,  on  the  basis  of  these  findings,  the  Com¬ 
mission  properly  concluded  that  the  appellant  cannot 
be  entrusted  with  the  duties  and  obligations  of  a  licen¬ 
see,  and  that  a  grant  of  its  applications  would  not  serve 
the  public  interest. 

(3)  whether  the  Commission  is  authorized  under  the 
Communications  Act,  particularly  Section  319(b) 
thereof,  ito  pass  on  the  qualifications  of  the  appellant, 
in  a  hearing  on  its  application  for  an  AM  station 
license. 

(4)  whether  the  Commission  properly  exercised  its 
statutory  authority  in  setting  the  appellant’s  applica¬ 
tion  for  an  FM  construction  permit  for  hearing  in  a 
consolidated  proceeding  with  the  application  for  AM 
station  license. 
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Independent  Broadcasting  Co.,  appellant 


v. 

Federal  Communications  Commission,  appellee 


BRIEF  ON  BEHALF  OF  APPELLEE 


STATEMENT  OF  FACTS 

This  is  an  appeal,  taken  under  Sections  402(b)(1) 
and  402(c)  of  the  Communications  Act  of  1934,  47 
U.S.C.  §§  402(b)(1),  402(c),  and  under  Section  10  of 
the  Administrative  Procedure  Act,  5  U.S.C.  §  1009 
filed  on  June  22,  1950  by  the  appellant,  Independent 
Broadcasting  Company,  permittee  of  Radio  Station 
WIBK,  Knoxville,  Tennessee,  from  a  decision  of  the 
Federal  Communications  Commission  (App.  226A),1 
appellee  herein,  dated  August  10,  1949  and  released 
August  11,  1949,  denying  appellant’s  application  for 
(1)  an  AM  broadcast  license  to  operate  station  WIBK 

1  In  this  brief  references  to  the  printed  Joint  Appendix  appear 
as  (App.  — )  and  references  to  the  original  record  filed  with  this 
Court  appear  as  (R.  — ). 


(1) 
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on  the  frequency  S00  kc  with  1  kw  power  daytime  only 
and  (2)  a  construction  permit  to  establish  a  new  Class  B 
FM  station  also  to  be  located  at  Knoxville,  Tennessee. 

On  July  3,  1946,  appellant  filed  an  application  for  a 
construction  permit  for  a  new  standard  broadcast 
(AM)  station  to  operate  on  the  frequency  of  800  kc, 
with  1  kw  power,  daytime  only,  at  Knoxville,  Tennessee 
(App.  10A).  This  application  for  construction  permit 
was  granted  without  hearing  on  October  10,  1946  (R. 
Ill),  and  on  July  S,  1947,  appellant  filed  its  application 
for  a  license  to  cover  such  permit  (R.  308) .  On  J uly  1 1, 
1947,  the  station,  having  adopted  the  call  letters  WIBK, 
commenced  operation  on  program  tests.  Meanwhile,  on 
December  16, 1946,  approximately  two  months  after  the 
grant  of  its  construction  permit  for  the  standard  AM 
station,  appellant  filed  an  application  for  a  frequency 
modulation  (FM)  station  also  to  be  located  in  Knox¬ 
ville  (App.  23A). 

Subsequent  to  the  grant  of  the  construction  permit 
and  prior  to  the  filing  of  the  application  for  license  to 
cover  such  permit,  information  came  to  the  attention  of 
the  Commission  as  the  result  of  an  investigation  insti¬ 
tuted  by  the  Commission  in  connection  with  the  filing  of 
appellant's  FM  application  indicating  that  Independ¬ 
ent,  or  its  officers  and  stockholders,  may  have  engaged 
in  misrepresentations  and  concealments  in  various  ap¬ 
plications,  amendments,  and  reports  filed  with  the  Com¬ 
mission.  On  the  basis  of  information  developed  as  the 
result  of  the  investigation,  the  Commission,  by  order 
dated  August  14, 1947  (App.  26A),  set  for  hearing,  in  a 
consolidated  proceeding,  the  application  for  license  to 
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cover  the  construction  permit  for  the  standard  broad¬ 
cast  station  and  the  application  for  the  construction 
i  permit  for  the  frequency  modulation  station."  The 
i  hearing  was  held  before  Commissioner  C.  J.  Durr  in 
i  Washington,  D.  C.,  from  October  20  through  October 
i  24,  1947,  and  in  Knoxville,  Tennessee,  from  November 
17,  through  November  19,  1947.  At  the  conclusion  of 
1  the  hearing,  the  applicant  waived  its  right  to  file  Pro- 
I  posed  Findings  (R.  1780).  On  June  29,  1948,  Commis¬ 
sioner  Durr  released  his  Initial  Decision  concluding 
that  the  above  applications  for  an  FM  construction 

2  The  hearing  issues  set  forth  in  such  order  are  as  follows: 

1.  To  determine  the  legal,  financial,  and  other  qualifications  of 
'  the  applicant,  its  officers,  directors,  and  stockholders  to  construct 

and  operate  the  proposed  AM  and  FM  broadcast  stations. 

2.  To  determine  whether  the  statements  and  representations  made 
in  the  various  applications,  documents,  and  reports  filed  with  the 
Commission  on  behalf  of  the  applicant  by  its  officers,  directors, 
and  agents  have  fully  and  accurately  reflected  the  facts  concerning 
the  ownership,  operation,  control,  and  financing  of  the  proposed 
AM  and  FM  broadcast  stations. 

i  3.  To  determine  whether  all  contracts,  obligations,  undertakings, 
and  agreements  which  have  been  entered  into  by  the  applicant  or 
i  by  its  officers,  directors,  and  stockholders,  with  respect  to  the 
ownership,  operation,  financing  and  control  of  the  applicant  corpora¬ 
tion.  have  been  reported  to  the  Commission  as  required  by  its  Rules 
and  Regulations. 

4.  To  determine  whether  the  construction  permit  granted  to  the 
applicant  corporation,  or  the  rights  and  responsibilities  incident 
thereto,  have  been  transferred,  assigned,  or  disposed  of,  directly 

!  or  indirectly,  without  the  consent  of  the  Commission,  under  the 
provisions  of  the  Communications  Act  of  1934,  as  amended,  par¬ 
ticularly  Section  310(b)  thereof. 

5.  To  determine  whether  the  applicant,  its  officers,  directors,  or 
i  stockholders,  in  applications  filed  with  the  Commission,  have 

misrepresented  or  failed  to  make  full  disclosure  of  the  business, 
financial,  or  other  interests  of  the  said  officers,  directors  and  stock¬ 
holders,  particularly  with  regard  to  the  interest  of  J.  Harold  Smith 
in  Station  XERF,  Villa  Acuna,  Mexico,  or  any  other  foreign  broad¬ 
cast  station. 

i  6.  To  determine  the  type  and  character  of  program  services 
i  proposed  to  be  rendered  and  whether  they  would  meet  the  require- 
1  ments  of  the  populations  and  areas  proposed  to  be  served. 
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permit  and  license  to  cover  the  AM  construction  permit 
should  be  denied  (R.  2174-2201).  On  August  13,  1948, 
Independent  filed  exceptions  (R.  2213),  and  oral  argu¬ 
ment  was  held  thereon  December  7,  1948  (R.  2285- 
2325).  On  August  11,  1949,  the  Commission  released 
its  final  decision  (App.  226A-269A). 

On  the  basis  of  the  evidence  presented  at  the  hearing, 
the  Commission  made  findings  of  fact  from  which  it 
concluded  that  appellant  had  concealed  or  misrepre¬ 
sented  facts  of  such  materiality  as  to  warrant  denial  of 
its  applications  and  that,  in  addition,  Rev.  J.  Harold 
Smith  the  president  of  the  corporation,  who,  together 
with  his  wife,  owned  the  controlling  stock  interest 
therein,  was  not  a  person  of  such  ability,  character,  and 
responsibility  as  to  warrant  a  finding  that  he  possessed 
the  necessary  attributes  required  for  the  ownership  and 
control  of  a  broadcast  station.  Accordingly,  in  its  deci¬ 
sion  of  August  11,  1949  the  Commission  denied  appel¬ 
lant’s  application  for  an  FM  broadcast  construction 
permit  and  appellant’s  application  for  a  license  to 
cover  its  AM  construction  permit  (App.  226A-266A). 

A  temporary  authorization  was  granted  appellant  to 
operate  station  WIBK,  and  the  appellant  has  at  all 
times  subsequently  continued  to  operate  its  station  on  a 
series  of  such  temporary  authorizations  and  is  doing  so 
at  present. 

Simultaneously  with  the  denial  of  appellant’s  appli¬ 
cations,  the  Commission  dismissed  as  moot  an  applica¬ 
tion  filed  with  the  Commission  on  February  23,  1949 
(R.  2337)  whereby  J.  Harold  Smith  and  Myrtice 
Rhodes  Smith,  his  wife,  proposed  to  sell  all  of  the  stock 
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interest  held  by  them  in  appellant  to  James  T.  Cox, 

!  J r.,  and  C.  L.  Schenck  ( App.  269A) . 

■  A  petition  (R.  2472)  for  reconsideration,  rehearing 
I  and  reopening  of  the  proceedings,  directed  against  the 
Commission’s  final  decision  was  filed  by  appellant  on 
August  30, 1949  and  denied  by  a  Memorandum  Opinion 
and  Order  of  the  Commission  dated  June  1,  1950  and 
released  June  2,  1950  (App.  270A).  By  order  dated 
June  21,  1950  the  Commission  dismissed  as  moot  the 
petition  of  appellant  requesting  reconsideration  by  the 
Commission  of  its  action  of  August  11, 1949  which  had 
dismissed  the  application  for  consent  to  transfer  of 
control  of  Independent  Broadcasting  Company  (App. 
276A).  On  June  22,  1950,  this  appeal  was  filed  (App. 
2A). 

I  SUMMARY  OF  ARGUMENT 

I 

i  The  Commission  is  authorized  to  deny  an  applica¬ 
tion  for  a  license  to  any  person  where  the  record  evi¬ 
dence  supports  a  Commission  determination  that  the 
applicant,  in  its  dealing  with  the  Commission,  has 
1  made  false  statements  or  otherwise  misrepresents  the 
true  facts  concerning  matters  which  the  Commission 
is  authorized  to  inquire  into,  or  has  failed  to  submit 
other  information  which  it  was  obliged  to  do.  In 
the  instant  case  the  Commission  found,  on  the  basis 
of  evidence  in  the  record,  that  the  appellant  misrepre¬ 
sented  the  true  facts  with  respect  to  the  distribution 
of  a  large  percentage  of  both  the  common  and  preferred 
stock  of  appellant’s  corporation.  Appellant  repre¬ 
sented  that  the  remaining  50  shares  of  unissued  com- 
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mon  stock  were  pledged  to  be  sold  to  Thompson,  one 
of  the  stockholders,  and  that  the  preferred  stock  was 
to  be  sold  on  the  “open  market”.  In  fact,  the  remain¬ 
ing  50  shares  were  split  three  ways  among  the  existing 
stockholders  and  all  the  preferred  stock  was  sold 
to  Rev.  J.  Harold  Smith,  who  together  with  his 
wife  owned  the  controlling  interest  in  the  corporation. 
The  Commission  also  found  that  appellant  had  misrep¬ 
resented  or  failed  to  disclose  the  true  financial  status 
and  the  business  and  radio  activities  of  Smith.  Al¬ 
though  both  the  Standard  Broadcast  application  and 
the  FM  application  required  appellant  to  reveal  any 
substantial  business  interests  engaged  in  by  its  mem¬ 
bers  for  the  past  five  years,  appellant  failed  to  reveal 
the  business  interest  which  Smith  had  in  the  Southern 
Bible  Institute,  the  newspaper  “Carolina  Watchman” 

j 

and  the  “Radio  Bible  Hour”.  The  appellant  also 
failed  to  reveal  the  substantial  interest  which  Smith 
had  in  Radio  Station  XERF  although  both  applica¬ 
tions  called  for  such  information.  In  addition,  appel¬ 
lant  filed  a  balance  sheet  with  the  Commission  which 
misrepresented  the  true  amount  of  Smith’s  assets  and 
listed  his  liabilities  as  “none”,  though  the  evidence  is 
undisputed  that  at  the  time  appellant  filed  such  bal¬ 
ance  sheet  Smith  had  liabilities  amounting  to  $123,000. 

II 

The  Commission  also  made  an  independent  deter¬ 
mination,  on  other  grounds  than  those  discussed  in 
Point  I  above  that  it  was  unable  to  conclude  that  the 
public  interest  would  be  served  by  vesting  in  Smith 
the  public  responsibility  of  a  broadcast  licensee.  The 
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Commission’s  inability  to  find  that  Smith  possessed  the 
requisite  qualifications  was  based  upon  consideration 
of  undisputed  evidence  concerning  the  intemperance 
of  the  language  used  by  Smith  in  his  writings,  sermons 
and  broadcasts,  his  constant  habit  of  attacking  the 
honesty  and  sincerity  of  all  those  individuals  and 
groups  with  which  he  found  himself  in  disagreement, 
his  efforts  to  institute  economic  boycotts  of  people  and 
groups  who  failed  to  give  him  the  degree  of  coopera¬ 
tion  which  he  demanded,  and  his  constant  solicitation 
of  funds  on  the  basis  of  statements  of  urgent  need 
which  were  contrary  to  fact. 

In  determining  whether  an  applicant  possesses  the 
qualifications  to  be  a  licensee  of  a  radio  station,  it  is 
appropriate  that  the  Commission  examine  pertinent 
aspects  of  the  past  history  of  the  applicant.  Mansfield 
Journal  Co.  v.  Federal  Communications  Commission , 
8G  U.  S.  App.  J).  C.  102,  180  F.  2d  28,  33 ;  M ester  v. 
United  States ,  70  F.  Supp.  118,  affirmed,  332  U.  S.  749. 
The  undisputed  evidence  clearly  shows  that  Smith,  on 
the  basis  of  his  past  conduct,  lacked  the  necessary  quali¬ 
fications  that  are  a  condition  precedent  to  the  grant  of 

appellant’s  pending  applications.  Cf.,  Trinity  Method¬ 
ist  Church,  South  v.  Federal  Radio  Commission ,  61 
App.  D.  C.  311,  62  F.  2d  850,  certiorari  denied,  284  U.  S. 
685.  The  standard  Congress  provided  for  the  licensing 
of  stations  was  the  “public  interest,  convenience,  or 
necessity.”  Denial  of  a  station  license  on  that  ground, 
if  valid  under  the  Act,  is  not  an  abridgment  of  the 
rights  guaranteed  by  the  First  Amendment,  National 
Broadcasting  Company  v.  United  States,  319  U.  S.  190, 
and  does  not  amount  to  a  penalty,  where  there  is  sound 
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basis  for  finding  the  applicant  unfit.  Federal  Com¬ 
munications  Commission  v.  WOKO,  Inc.,  329  U.S.  223. 

Ill 

The  Commission's  findings  and  conclusions  are  ade¬ 
quate  to  support  its  determinations  that  the  applica¬ 
tion  for  license  should  be  denied  and  the  application 
for  transfer  should  be  dismissed  as  moot.  Appellant 
has  advanced  a  series  of  collateral  arguments  designed 
to  show  that  even  if  the  Commission’s  basic  findings 
and  conclusions  are  supported  by  the  record,  its  ulti¬ 
mate  determination  to  deny  applicant’s  license  appli¬ 
cation  was  invalid.  An  applicant  for  broadcast  facili¬ 
ties  cannot  plead  its  corporate  innocence  of  the  trans¬ 
gressions  of  its  leading  stockholders  and  officers. 
Federal  Communications  Commission  v.  WOKO,  Inc., 
329  U.  S.  223,  227;  Cf.  M ester  v.  United  States,  70  F. 
Supp.  118,  affirmed,  332  U.  S.  749;  Calumet  Broadcast¬ 
ing  Corporation  v.  Federal  Communications  Commis¬ 
sion,  82  U.  S.  App.  D.  C.  59,  160  F.  2d  285 ;  KFKB 
Broadcasting  Association  v.  Federal  Badio  Commis¬ 
sion,  60  App.  I).  C.  79,  80,  47  F.  2d  670,  671.  Having 
considered  in  detail  the  character  of  J.  Harold  Smith, 
who  with  his  wife  owned  the  controlling  interest  in 
the  corporation,  the  Commission  was  not  required 
to  make  separate  findings  as  to  Mrs.  Smith  and  Marvin 
I.  Thompson,  before  reaching  a  conclusion  that  the 
applicant  did  not  possess  the  necessary  character  quali¬ 
fications.  Mansfield  Journal  Co.  v.  Federal  Communi¬ 
cations  Commission,  86  U.  S.  App.  D.  C.  102,  180  F. 
2d  28.  Equally  without  merit  is  appellant’s  argument 
that  the  Commission  improperly  failed  to  consider  the 
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meritorious  operation  of  Station  WIBK.  The  Su¬ 
preme  Court  rejected  a  similar  argument  in  Federal 
Communications  Commission  v.  WOKO,  Inc.,  329  U.  S. 
223. 

The  Commission  was  wholly  justified  in  dismissing  as 
moot  the  application  filed  on  February  23, 1949,  seeking 
i  the  Commission’s  consent  to  transfer  control  over  ap¬ 
pellant  corporation  through  the  sale  of  the  stock  owned 
by  Mr.  and  Mrs.  Smith  to  two  new  parties.  When  the 
Commission’s  final  decision  resulted  in  a  denial  of 
appellant’s  applications,  appellant  ceased  to  have  any 
!  status  as  a  licensee,  or  permittee,  transfer  of  control 
over  which  must  be  approved  by  the  Commission,  pur¬ 
suant  to  the  provisions  of  Sections  310(b)  and  319(b) 
of  the  Communications  Act. 

IV 

The  Commission  properly  considered  appellant’s 
application  for  a  license  to  cover  its  AM  construction 
permit  in  one  consolidated  proceeding  with  its  applica¬ 
tion  for  a  new  FM  construction  permit,  instead  of  pro- 
•  ceeding  against  the  existing  AM  construction  permit 
in  a  revocation  proceeding.  Appellant’s  argument  that 
outstanding  construction  permits  may  only  be  chal¬ 
lenged  by  revocation  proceedings  ignores  the  provi- 
1  sions  of  Sections  319(b)  and  309(a)  of  the  Communi¬ 
cations  Act,  which  provide  that  a  construction  permit 
must  be  secured  before  any  new  station  license  be 
granted,  that  upon  completion  of  the  authorized  con¬ 
struction  a  station  license  will  be  issued  if  it  is  shown 
that  nothing  has  first  come  to  the  Commission’s  atten¬ 
tion  since  the  grant  of  the  construction  permit  which 
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would  make  the  operation  of  the  station  contrary  to 
the  public  interest,  and  that  if  the  Commission,  upon 
examining  the  subsequent  “application  for  a  station 
license”,  does  not  determine  that  the  public  interest 
Would  be  served  bv  its  grant,  it  shall  designate  that 
application  for  hearing.  Where  facts  indicating  that 
a  permittee  is  not  qualified  to  be  a  licensee  come  to  the 
Commission's  attention  before  the  station  construction 
has  been  substantially  completed,  or  any  license  appli¬ 
cation  has  been  tiled,  the  Commission  may  appropri¬ 
ately  institute  proceedings  to  revoke  the  construction 
permit  forthwith,  before  any  additional  construction 
has  taken  place.  But  where  the  construction  is  com¬ 
plete  and  an  application  for  a  station  license  has  been 
tiled,  it  is  clearly  reasonable  to  hold  a  hearing  on  the 
permittee's  station  license  application  under  the  pro¬ 
visions  of  Section  309(a),  rather  than  moving  to  revoke 
the  construction  permit. 

There  is  also  no  merit  in  appellant’s  contention  that 
the  Commission’s  decision  is  defective  for  failure  to 
set  out  in  detail  the  matters  which  led  the  Commission 
to  designate  its  license  application  for  hearing.  The 
decision  specifically  states  that  it  is  based  on  such  in¬ 
formation,  and  it  is  clear  that  the  Commission  was  not 
aware,  at  the  time  it  granted  the  construction  permit, 
of  the  true  nature  and  full  extent  of  Smith’s  activities 
or  of  any  of  appellant’s  misrepresentations.  Moreover, 
since  appellant  was  at  all  times  fully  aware  of  the 
matters  in  issue  in  the  proceeding  and  presented  com¬ 
prehensive  evidence  on  all  of  these  matters,  there  is  no 
question  as  to  the  adequacy  of  the  hearing  issues. 
Mansfield  Journal  Co.  v.  Federal  Communications 


11 


Commission,  86  U.S.  App.  D.C.  102,  180  F.  2d  28; 
Kuhn  v.  Civil  Aeronautics  Board,  —  U.S.  App.  D.  C. 
— ,  183  F.  2d  839. 

ARGUMENT 

I.  The  Commission  Properly  Found,  upon  the  Basis  of  Sub¬ 
stantial  Evidence  in  the  Record  That  Appellant  Had 
Concealed  or  Misrepresented  Facts  in  Various  Applica¬ 
tions  and  Pleadings  Filed  With  the  Commission  and  That 
It  Was  Consequently  Not  Qualified  to  Be  a  Broadcast 
Licensee 

It  is  now  clear  bevond  any  doubt  that  the  Federal 
Communications  Commission  is  authorized  to  deny 
an  application  for  a  license  or  for  a  transfer  or  re¬ 
newal  of  an  existing  license  to  any  person  where  the 
evidence  in  a  hearing  record  supports  a  Commission 
determination  that  the  applicant,  in  its  dealing  with 
the  Commission,  has  made  false  statements  or  other¬ 
wise  misrepresented  the  true  facts  concerning  matters 
which  the  Commission  is  authorized  to  inquire  or 
has  failed  to  submit  other  information  which  it  was 
under  an  obligation  to  provide  the  Commission.  Fed¬ 
eral  Communications  Commission  v.  WOKO,  Inc.,  329 
U.  S.  223;  Federal  Communications  Commission  v. 
Broadcasting  Service  Organization,  Inc.,  337  U.  S.  901 ; 
Calumet  Broadcasting  Corporation  v.  Federal  Com¬ 
munications  Commission,  82  U.  S.  App.  D.  C.  59, 160  F. 
2d  285;  Mester  v.  United  States,  70  F.  Supp.  118,  af¬ 
firmed,  332  U.  S.  749. 

In  the  instant  case  the  Commission  has  found,  on 
the  basis  of  the  evidence  in  the  record,  that  the  appel¬ 
lant  misrepresented  the  true  state  of  facts  with  respect 
to  the  distribution  of  a  large  percentage  of  both  its 
common  and  preferred  stock.  It  also  found  that  the 
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appellant  liad  misrepresented  or  failed  to  disclose  the 
true  financial  status  and  the  business  and  radio  activ¬ 
ities  of  its  principal  stockholder  and  moving  spirit, 
the  Reverend  J.  Harold  Smith.  Appellant  has  con¬ 
tended  in  this  appeal  that  the  hearing  record  and  the 
Commission’s  findings  of  basic  fact  failed  to  sustain 
its  ultimate  conclusion  that  these  matters  were,  in 
fact,  misrepresented  to  the  Commission.  It  is  clear, 
upon  analysis  of  the  evidence,  that  they  provided 
more  than  adequate  substantial  basis  for  the  findings 
set  forth  in  the  Commission's  decision  and  that  the 
Commission’s  conclusions,  based  on  these  findings,  are 
reasonable  and  in  accordance  with  law. 

A.  The  Concealments  and  Misrepresentations  Belating 
to  the  Corporate  Structure  of  Appellant. 

The  performance  of  the  Commission’s  licensing  and 
other  regulatory  functions  requires  that  it  be  informed 
at  all  times  as  to  the  exact  nature  of  all  station  licensees, 
holders  of  construction  permits  and  applicants  for 
licenses  or  permits,  and,  where  such  persons  are  cor¬ 
porations,  the  ownership,  control  and  corporate  struc¬ 
ture  of  the  corporation.  To  this  effect,  Section  308(b) 
of  the  Communications  Act  of  1934,  as  amended,  pro¬ 
vides  both  that  all  applications  for  licenses  shall  con¬ 
tain  such  information  as  the  Commission  may  pre¬ 
scribe  dealing  with  the  “ownership  ...  of  the  proposed 
station,”  and  that  the  Commission  may  require  appli¬ 
cants  or  licensees  to  file  further  written  statements 
after  the  filing  of  the  original  application  in  order  to 
enable  the  Commission  to  determine  whether  the  appli- 
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cation  should  be  granted.  Similar  provisions  are  in¬ 
cluded  in  Section  319  dealing  with  applications  for 
construction  permits.  The  Commission’s  rules  pro¬ 
vide  that  applications  for  AM  and  FM  construc¬ 
tion  permits  and  licenses  must  set  forth  in  detail  the 
exact  nature  of  the  applicant  and,  if  it  is  a  corporation, 
detailed  information  concerning  its  ownership  and 
corporate  structure,3  and  also,  pursuant  to  Section 
1.343  of  the  rules,  that  all  licensees  or  permittees  must 
file  on,  or  before  April  1,  annual  ownership  reports 
showing  the  nature  of  the  licensee  or  permittee  as  of 
the  preceding  December  31st,  and  must  file  interim 
ownership  reports  describing  any  changes  in  the  infor¬ 
mation  required  in  the  annual  report,  application,  or 
construction  permit  within  30  days  after  such  change 
occurs.4 

In  the  present  case,  the  appellant  made  clear  repre¬ 
sentations  in  its  original  AM  application  as  to  the 
manner  in  which  it  intended  to  dispose  of  both  its 
common  stock  and  preferred  stock,  which  were  con¬ 
trary  to  the  manner  in  which  such  stock  was  actually 
issued  and  distributed.  Yet  appellant  failed  to  inform 
the  Commission  of  these  changes  in  its  corporate  or- 


3  Sections  1.301-1.366  of  the  Commissions  Rules  and  Regula¬ 
tions.  Section  1.305  of  the  Commission’s  Rules  and  Regulations 
provides: 

“Full  disclosures. — Each  application  shall  contain  full  and 
complete  disclosures  with  regard  to  the  real  party  or  parties 
in  interest,  and  their  legal,  technical,  financial,  and  other 
qualifications,  and  as  to  all  matters  and  things  required  to  be 
disclosed  by  the  application  forms. 

4  Similarly,  Section  1.365  of  the  Commission’s  Rules  provides  for 
the  amendment  of  applications  to  show  any  changes  from  the 
information  supplied  to  the  Commission  in  the  original  application. 
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ganization  until  after  the  discrepancies  came  to  light 
in  the  course  of  the  Commission's  subsequent  investi¬ 
gation  of  appellant's  affairs.  And  in  several  formal 
pleadings  filed  with  the  Commission  after  the  changes 
had  been  made,  appellant  either  specifically  repre¬ 
sented  to  the  Commission  that  no  change  had  occurred, 
or  made  no  mention  of  these  changes. 

The  basic  facts  are  not  in  dispute.  The  appellant, 
Independent,  incorporated  under  the  laws  of  Tennes¬ 
see,  is  authorized  to  issue  200  shares  of  common  voting 
stbck  with  a  par  value  of  $100  per  share  and  1,500 
shares  of  preferred  non-voting  stock  with  a  par  value 
of  $10  per  share.5  (App.  43  A,  229A).  The  original 
AM  application  for  a  construction  permit,  filed  on 
July  3,  1946,  showed  the  following  shares  to  be  issued 
and  outstanding.  (App.  11A,  R.  9-10). 

Common  stock: 


J.  Harold  Smith.  President  and  Director . . .  50  shares  33-1/3% 

Marvin  I.  Thompson.  Vice-Pres.  and  Director _ _ _  50  shares  33-1/3% 

Myrtice  Rhodes  Smith,  Secy,  and  Treasurer .  50  shares  33-1/3% 


Total .  150  shares  100% 


Preferred  stock: 

Xone 

!The  application  also  made  specific  representations 
with  respect  to  the  disposition  of  the  remaining  unis¬ 
sued  stock — amounting  to  50  shares  of  common  (or  one 
quarter  of  the  authorized  issue  of  common  stock),  and 


5  At  the  time  of  the  original  AM  application  the  charter  provided 
for  15.000  shares  of  preferred  stock  at  a  par  value  of  SI. 00  per  share. 
(App.  11  A)  By  amendment  to  the  charter,  approved  November  25, 
1946.  the  par  value  of  this  stock  was  increased  to  S10  and  the 
number  of  authorized  shares  reduced  to  1500.  (App.  43A,  229A, 
R.  203). 
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all  of  the  preferred.  With  respect  to  the  latter,  it  was 
stated  that  the  stock  (then  valued  at  only  $1  per  share) 
was  to  be  sold  on  the  “Open  Market.”  (App.  32A). 
With  respect  to  the  remaining  50  shares  of  common 
stock  the  application  stated  that  the  stock  was  already 
pledged  to  Thompson  and  would  be  issued  to  him  as 
soon  as  he  got  out  of  the  Army  and  secured  a  GI  loan 
to  pay  for  the  stock.  Thus  the  proposed  plans  for  dis¬ 
posing  of  the  stock  outlined  in  the  application  would 
have  given  Thompson  a  total  of  100  shares  and  a  50% 
interest  in  the  voting  stock  of  Independent,  amounting 
to  negative  control  over  the  corporation. 

The  fact  that  the  stock  had  already  been  pledged  to 
this  end  was  evidenced  in  no  less  than  three  places  in 
the  application.  A  letter  from  Thompson,  in  his  offi¬ 
cial  capacity  as  Vice-President  of  appellant,  to  the 
Commission,  dated  June  29, 1946,  concerning  Independ¬ 
ent’s  financial  standing,  which  was  attached  to  and 
made  a  part  of  the  application,  lists  an  item  of  $5,000 
for  “Capital  Stock  pledged  to  be  sold.”  (App.  14A- 
15A).  The  application  also  contains,  as  an  exhibit, 
a  separate  letter  from  Thompson  to  Independent, 
dated  June  27,  1946,  in  which  Thompson  requested 
permission  to  purchase  “the  remaining  five  thousand 
dollars  of  Capital  Stock  your  organization  has  out¬ 
standing  of  this  date”  and  stated  that  the  letter  might 
be  considered  as  “an  official  application  and  bind¬ 
ing  on  my  part.”  (App.  15A-16A).  And,  in  an¬ 
swer  to  an  inquiry  as  to  the  source  of  funds,  prop¬ 
erty,  etc.,  to  be  furnished  to  the  applicant,  the  applica¬ 
tion  stated  that  Thompson  had  furnished  $5,000  to  pur- 
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chase  capital  stock  and,  that,  in  addition,  “Marvin  I. 
Thompson  will  furnish  $5,000  cash  when  he  is  dis¬ 
charged  to  purchase  Capital  Stock  (is  in  military  at 
present  and  plans  to  secure  loan  guaranteed  under  the 
G.  I.  loan  privileges  afforded  Veterans).”  (App. 
17  A). 

In  spite  of  these  representations,  however,  on  Decem¬ 
ber  13. 1946,  J.  Harold  Smith  bought  all  1,500  shares  of 
the  prefered  stock  (App.  31  A,  43 A)  and  the  remaining 
50  shares  of  common  stock  were  distributed  equally 
among  the  three  existing  stockholders  so  that  as  of  that 
date  (App.  103A),  and  at  all  times  subsequent  thereto, 
the  stock  ownership  of  Independent  has  been  as  follows 
(App.  232 A) : 


Common  Stock: 

J.  Harold  Smith.  President  and  Director .  66-2/3  shares  33-1/3% 

Marvin  I.  Thompson.  Vice- Pres,  and  Director. .  66-2/3  shares  33-1/3% 
Myrtice  Rhodes  Smith,  Secy-Treas.  and  Director  66-2/3  shares  33-1/3% 

Total .  200  shares  100% 

Preferred  Stock: 

J.  Harold  Smith .  1500  shares  100% 


1.  Misrepresentations  Coneerning  Distribution  of 
Common  Stock. — As  indicated  above,  the  original  AM 
application  filed  by  appellant  had  stated  clearly  and  un¬ 
equivocally  that  the  remaining  50  shares  of  stock  which 
had  not  been  issued  or  paid  for  at  the  time  the  applica¬ 
tion  was  filed  would  become  the  possession  of  Marvin 
Thompson,  thus  giving  him  a  50%  voting  interest  or 
negative  control.  There  is  no  evidence  in  the  record 
that  this  representation  was  fraudulent  at  the  time  it 
was  made  and  no  proof  that  appellant  intended  at  that 
time  to  distribute  the  remaining  stock  equally  among 
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the  existing  stockholders  so  that,  instead  of  Thompson’s 
securing  negative  control,  Smith  and  his  wife  would 
own  66^3%  of  the  voting  stock  between  them.  But 
when  on  December  13,  1946,  or  some  prior  date,  it  was 
determined  to  issue  the  remaining  fifty  shares  in  equal 
amounts  to  the  three  existing  stockholders,  appellant 
became  obliged  to  report  this  change  in  its  plans  to  the 
Commission  within  thirty  days.  See  Section  1.343(a), 
Rules  and  Regulations  of  the  Federal  Communications 
Commission.  It  did  not  do  so.  No  indication  whatso¬ 
ever  of  the  distribution  of  the  common  stock  in  a  man¬ 
ner  inconsistent  with  the  statements  in  the  AM  appli¬ 
cation  was  filed  until  some  six  months  later  after  the 
Commission  had,  with  appellant’s  knowledge,  com¬ 
menced  an  investigation  into  its  affairs.  Instead,  ap¬ 
pellant  filed  a  series  of  pleadings  which  expressly  and 
falsely  stated  that  no  changes  had  taken  place  in  the 
ownership  of  stock  in  the  corporation,  and  that  the 
ownership  of  the  corporation  remained  as  stated  in  the 
original  AM  application  of  July  3, 1946. 

On  the  very  same  day  that  the  remaining  shares  of 
common  stock  were  divided  among  Smith,  his  wife,  and 
Thompson,  instead  of  being  issued  to  Thompson  as  the 
application  stated  wxmld  be  the  case,  appellant’s  appli¬ 
cation  for  an  FM  construction  permit  wTas  executed  by 
Thompson5*  on  behalf  of  the  appellant.  In  spite  of 
these  changes  in  the  corporate  structure,  it  was  repre¬ 
sented  to  the  Commission  that  there  was  no  change  in 


5“  The  FM  application  was  signed  by  Thompson  on  December  13. 
1946  (App.  24  A)  and  subscribed  and  sworn  to  by  him  on  Decem¬ 
ber  14,  1946  after  the  transfers  had  occurred  (R.  202). 
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the  ownership  of  the  common  stock  since  the  filing  of 
the  AM  construction  permit.  ( H.  161-202) . 

In  its  FM  application,  which  was  not  filed  until  De¬ 
cember  16,  1946,  three  days  after  the  remaining  50 
shares  had  been  distributed,  appellant  was  required  to 
show  the  number  of  shares  of  each  class  of  stock  issued 
and  outstanding.  The  answer  given  was  “  Filed  with 
FCC  as  answer  to  question  8(e)  Form  301.”  (R.  169). 
Appellant  was  required  to  give  the  name  of  each  person 
holding  stock  and  the  number  and  class  of  shares  and 
percentage  of  issued  stock  owned  or  controlled.  The 
answer  given  was  “On  file  with  FCC  as  answer  to  ques¬ 
tion  8(h)  form  301.  There  has  been  no  change  since 
filing  of  said  form.”  (R.  170).  In  answer  to  question 
33(d)  of  that  application  appellant  was  required  to 
submit  a  narrative  statement  summarizing  the  provi¬ 
sions  of  contracts  or  agreements  which  affect  ownership 
and  control  of  the  station  and  the  substance  of  all  cor¬ 
respondence,  negotiations  and  discussions  relating  in 
any  manner  to  the  ownership,  control  or  operation  of 
the  station.  Appellant  answered  the  question :  “On  file 
as  answer  to  question  13(d)  form  301.  No  change  has 
been  made.”  (R.  182).  The  application  also  stated 
that  (App.  24  A)  : 

“The  information  requested  is  on  file  with  the  Fed¬ 
eral  Communications  Commission  as  answer  to 
question  12(a)  Form  301.  There  has  been  no 
change  since  filing  of  said  form.  However,  all  of 
the  authorized  capital  stock  both  Common  and  Pre¬ 
ferred  will  have  been  subscribed  to  and  monev  re- 
ceived  for  same  by  December  15, 1946.  An  amend¬ 
ment  to  the  question  will  be  filed  within  three  (3) 
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days  after  that  date  giving  an  up-to-date  financial 
statement.’' * 

Appellant  subsequently  filed  an  amendment  on  Decem¬ 
ber  21,  1946  in  the  form  of  a  Balance  Sheet  dated  De¬ 
cember  16,  1946,  indicating  that  all  the  common  and 
preferred  stock  had  been  issued  and  was  outstanding. 
(App.  24  A-25  A).  The  amendment,  however,  did  not 
reveal  or  indicate  in  any  manner  that  the  remaining 
50  shares  of  common  stock  had  been  split  equally  among 
each  of  the  three  existing  stockholders,  and  had  not  been 
purchased  by  Thompson  alone  as  set  forth  in  the 
original  application.  On  January  24,  and  March  8, 
1947  the  Commission  received  further  amendments  to 
appellant’s  FM  application  but  they  also  did  not 
reveal  any  change  of  plans  for  the  distribution  of  the 
stock  (R.  248,  255). 

On  June  13, 1947,  the  Commission  received  an  appli¬ 
cation  for  Modification  of  appellant’s  AM  Construction 
Permit,  executed  on  June  7,  1947,  which  required  the 
appellant  to  reveal  its  plans  for  financing  the  station 
(R.  265).  With  respect  to  these  matters  appellant 
again  informed  the  Commission:  “On  file,  no  change.” 
(R.  269-271). 6  On  July  8,  1947  the  Commission  re¬ 
ceived  for  filing  appellant ’s  application  for  a  Standard 
Broadcast  Station  License  (R.  308).  In  response  to 


6  A  footnote  to  the  portion  of  this  application  dealing  with 
applicants  financial  qualifications  and  plans  for  financing  the 
station  reads: 

‘‘The  Commission  is  seeking  in  the  questions  that  follow 
information  as  to  contracts  and  arrangements  now  in  existence, 
as  well  as  any  arrangements  or  negotiations,  written  or  oral, 
which  relate  to  the  present  or  future  financing  of  the  station; 
the  questions  must  be  answered  in  the  light  of  this  instruction. 
(R.  268).” 
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the  requirement  that  the  applicant  show  any  changes  in 
capitalization  and  any  contracts  affecting  ownership, 
not  heretofore  shown  in  the  original  application  for 
construction  permit,  appellant  answered,  “None.” 
(R.  311).  On  August  4,  1947  the  Commission  received 
an  amendment  to  this  application,  which  did  not  dis¬ 
close  any  of  these  facts.  (R.  338). 

In  its  brief  appellant  attempts  to  explain  away  the 
Commission's  findings  and  conclusions  on  this  point  by 
an  argument  that  the  division  of  the  remaining  50 
shares  equally  among  Reverend  Smith  and  his  wife  and 
Thompson,  instead  of  their  sale  to  Thompson  as  the 
original  application  had  reported  would  occur,  did  not 
result  in  an  illegal  transfer  of  control  of  the  corporation 
because  the  original  agreement  with  Thompson  was  not 
a  binding  subscription  or  because,  even  if  it  were  to  be 
so  held.  Thompson  and  the  Smiths  did  not  consider  it 
to  be  a  binding  subscription  and  operated  at  all  times 
prior  to  the  issuance  of  the  remaining  50  shares  on  the 
assumption  that  each  owned  l/s  of  the  outstanding  stock. 
But  this  argument  completely  misses  the  point  of  the 
Commission’s  conclusion.  For  while  the  Commission 
stated  that  it  believed  the  transaction  did,  in  fact,  consti¬ 
tute  a  transfer  of  control  of  the  corporation,  it  expressly 
refused  to  hold  that  the  failure  to  report  the  transaction 
Or  to  obtain  the  Commission’s  prior  approval  necessar¬ 
ily  constituted  a  violation  of  Section  310(b)  or  Section 
319(b)  of  the  Communications  Act.  (App.  261  A). 
What  the  Commission  did  determine  was  that  on  several 
occasions  after  the  remaining  50  shares  of  stock  had 
been  divided  between  the  Smiths  and  Thompson,  the 
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applicant  had,  in  its  statements  submitted  to  the  Com¬ 
mission,  failed  to  disclose  these  changes  in  its  basic 
corporate  organization. 

It  was  these  subsequent  misrepresentations  which  the 
Commission  found  to  be  either  4  4  the  result  of  delibera¬ 
tion  or  carelessness  and  recklessness  of  so  gross  a  nature 
as  to  approximate  deliberation.”  (App.  261  A).  For 
it  is  quite  clear  that,  even  if  it  be  assumed  that  the 
prospective  purchase  of  the  additional  50  shares  of 
stock  by  Thompson  was  not  legally  binding  at  the  time 
of  the  original  application,  the  application  which  had 
been  prepared  by  Thompson  was  designedly  calculated 
to  give  the  impression  that  Thompson  would  within  a 
short  period  of  time  own  50%  of  the  voting  stock  of 
the  Corporation  and  have  negative  control  over  its 
affairs.  When,  on  the  contrary,  it  was  determined  to 
split  the  remaining  50  shares  equally  among  the  three 
partners,  with  the  result  that  Thompson,  instead  of 
having  negative  control,  retained  only  a  minority  in¬ 
terest  in  the  corporation,  it  was  appellant’s  duty  to  re¬ 
port  this  fact  to  the  Commission  and  do  so  truthfully 
and  accurately.  Not  only  did  it  not  do  this  but  in  the 
reports  that  it  did  make,  appellant  deliberately  mis¬ 
stated  the  true  state  of  the  facts. 

In  its  efforts  to  account  for  these  apparent  misrepre¬ 
sentations,  appellant  places  heavy  reliance  upon  an 
Interim  Ownership  Report  which  it  filed  with  the 
Commission  on  June  13, 1947,  which  does  indicate  that 
six  months  previously  the  remaining  50  shares  of 
common  stock  had  been  distributed  in  equal  shares  to 
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Smith,  his  wife  and  Thompson  (App.  30  A-31  A).  But 
examination  of  the  circumstances  surrounding  the  filing 
of  this  report  and  the  language  of  the  report  itself 
shows  clearly  that  it  is  far  from  an  adequate  explana¬ 
tion  for  appellant’s  conduct. 

In  the  first  place  the  rej)ort  does  not  excuse  in  any 
manner  the  series  of  false  and  misleading  statements 
contained  in  the  FM  application  filed  six  months 
earlier  on  December  16,  1946  and  the  amendment 
thereto,  filed  on  December  21,  1946.  No  explanation 
whatsoever  has  been  offered  for  the  misstatements  in 
these  two  pleadings  except  for  a  weak  argument  that 
Thompson  had  prepared  the  FM  application  on  De¬ 
cember  10,  1946,  three  days  before  the  distribution  of 
stock  was  consummated.  (Br.  53).  But  since  the  ap¬ 
plication  was  not  signed  until  December  13,  1946,  the 
day  of  the  sale  (App.  24A),  was  not  sworn  to  until  the 
following  day  (R.  202),  and  was  not  filed  until  Decem¬ 
ber  16.  1946  (R.  161)  it  is  clear  that  this  explanation 
is  not  satisfactory.  In  any  event,  as  noted  above,  ap¬ 
pellant  carefully  amended  its  FM  application  within 
five  days  of  its  filing,  to  reflect  the  changes  in  the  cor¬ 
porate  balance  sheet  resulting  from  the  distribution 
of  the  remaining  stock,  but  just  as  carefully  refrained 
from  showing  at  the  same  time  that  the  distribution 
of  the  50  shares  of  common  stock  had  not  been  to 
Thompson  as  provided  for  in  the  AM  application,  and 

i 

reiterated  in  the  FM  application  just  five  days  before. 

The  filing  of  the  Interim  Ownership  Report  on  J une 
13.  1947  also  complete!}"  fails  to  account  for  the  mis- 
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representations  in  appellant’s  application  to  modify 
its  AM  construction  permit  (R.  265),  which  was  filed 
on  the  same  date.  Appellant  argues  that  since  the 
Interim  Ownership  Report  was  filed  on  the  same  date 
as  the  modification  application  the  answer,  “On  file,  no 
change”  given  to  the  inquiry  in  the  modification  appli¬ 
cation  as  to  the  applicant’s  corporate  structure  (R. 
269-271)  was  literally  correct.  In  fact,  however,  it 
proves  no  such  thing.  For  Thompson  signed  the  In¬ 
terim  Ownership  Report  on  June  12,  1947,  and  it  was 
subscribed  and  sworn  to  on  the  same  date.  ( App.  32 A) . 
On  the  other  hand  the  application  for  modification  of 
appellant’s  AM  construction  permit  was  signed  by 
Thompson  on  June  7,  1947,  five  days  before  (R.  292- 
294).  The  statement  “On  file,  no  change”  could  not 
refer  to  a  document  which  was  not  in  existence  at 
the  time  the  statement  was  made,  much  less  on  file 
with  the  Commission.  Cf.  Johnston  Broadcasting  Co. 
v.  Federal  Communications  Commission,  85  U.  S.  App. 
D.  C.  40,  175  F.  2d  351.  The  statement  was  therefore 
literallv  false  and  not  literallv  true  as  contended  by 

mt  *  w 

appellant. 

The  record  is  clear  that  the  Interim  Ownership 
Report  was  only  filed  by  appellant  after  Thompson 
had  been  informed  by  the  Commission  investigator 
that  the  Commission  knew  that  its  previous  repre¬ 
sentations  were  contrary  to  the  actual  facts.  (App. 
100A.)  The  Report  was  filed  approximately  six 
months  after  the  transfers  had  taken  place,  in  spite 
of  the  fact  that  Section  1.343(a)  of  the  Commission’s 
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Rules  expressly  requires  a  report  to  be  filed  within  30 
days  of  any  such  stock  transaction.  And  the  report  as 
tiled,  was  far  from  reliable,  complete  or  accurate.  Thus, 
although  Thompson  repeatedly  testified  at  the  hearing 
that  he  had  never  owned  more  than  50  shares  of  com¬ 
mon  stock  prior  to  December  13,  1946  (App.  32A- 
37 A,  S5A.  91  A)  the  Interim  Ownership  Report  filed 
on  June  13.  1947  expressly  states  that  at  the  time  the 
original  AM  application  was  filed  Thompson  was  the 
owner  of  100  shares.  (App.  31  A).  Similarly,  the 
Interim  Ownership  Report,  although  required  by  Part 
4  to  reveal  any  changes  in  the  corporation’s  organiza¬ 
tion  or  capitalization,  responded  to  this  inquiry  with 
the  statement  ‘‘On  file,  no  change.”  (R.  2603.) 

The  only  respect  in  which  appellant’s  argument 
based  the  Interim  Ownership  Report  has  any  validity 
is  in  its  claim  that  the  filing  of  the  report,  however  late 
and  inaccurate,  did  give  the  Commission  notice  as  of 
June  13,  1947  that  the  appellant  had  changed  its  plans 
with  respect  to  the  distribution  of  the  preferred  stock 
and  the  remaining  50  shares  of  common  stock.  Appel¬ 
lant  is.  therefore,  correct  in  stating  that  the  statement 
in  paragraph  7  of  the  Commission’s  Findings  that  “At 
ho  time  prior  to  the  hearing”  was  the  Commission 
informed  of  appellant's  changes  in  plans,  was  inaccu¬ 
rate.  It  is  submitted,  however,  that  while  a  more  accu¬ 
rate  statement  of  the  facts  would  have  been  to  sav  “At 
no  time  prior  to  the  uncovering  of  the  true  facts  by 
the  Commission's  investigation”  was  the  Commission 
informed  of  the  actual  method  of  distributing  the 
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remaining  stock,  this  error  was  clearly  not  prejudicial 
in  nature  and  under  no  circumstances  warrants  a  re¬ 
versal  of  the  Commission’s  decision.  See  Administra¬ 
tive  Procedure  Act,  Section  10(e),  5  U.  S.  C.,  Section 
1009(e).  This  is  especially  true  since  paragraph  4 
of  the  Conclusions  of  the  Commission’s  decision  accu- 
ratelv  state  that  * 4  more  serious  is  the  fact  that  on  sev- 
era l  occasions  after  the  remaining  50  shares  of  common 
stock  were  divided  between  Smith,  Mrs.  Smith  and 
Thompson,  applicant  signed  statements  to  the  Com¬ 
mission  which  required  it  to  reveal  any  such  changes 
without  disclosing  them.”  (Italics  added.)  (App. 
261  A.)  Moreover,  even  after  the  tiling  of  the  Interim 
Ownership  Report  appellant  filed  an  application  for  a 
license  to  cover  the  standard  broadcast  construction 
permit  which,  in  response  to  an  inquiry  relating  to  any 
changes  in  corporate  capitalization  since  the  grant  of 
the  original  construction  permit,  stated  that  there  were 
none.  (R.  311)  7 


7  It  is  also  apparent  that  there  is  no  merit  in  appellant’s  conten¬ 
tion  that  the  Commission  committed  reversible  error  in  finding 
that  “on  three  occasions  after  December  13,  1946,  the  applicant 
filed  applications  for  modifications  of  construction  permits,  all  of 
which  required  applicant  to  reveal  any  changes  in  his  plans  of 
financing  .  .  .”  (App.  231  A-232  A)  whereas,  in  fact,  only  one 
such  modification  application,  that  of  June  13,  1947,  was  filed'  after 
December  13,  1946.  For  in  addition  to  the  modification  applica¬ 
tion  of  June  13,  1947,  two  other  documents  were  filed  with  the 
Commission  which  required  the  appellant  to  reveal  any  changes 
in  his  plan  of  financing.  These  documents  were  the  application  for 
an  FM  construction  permit  received  by  the  Commission  on  Decem¬ 
ber  16,  1946  (App.  23  A)  (R.  161)  and  the  application  for  a 
license  to  cover  the  standard  broadcast  station  construction  permit 
received  by  the  Commission  on  July  8,  1947.  (R.  30S)  Neither 

of  these  documents  show  any  change  in  the  capitalization  of  the 
appellant  corporation  from  that  indicated  in  its  original  applica- 
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2.  Misrepresentation  Concerning  the  Preferred 
Stock. — As  set  forth  above,  appellant  had  stated  in 
its  AM  application  that  the  authorized  preferred  stock 
was  to  be  sold  on  the  “open  market”  (App.  12A).  At 
the  hearing,  however,  it  was  disclosed,  through  the 
testimony  of  Smith,  that  funds  for  the  purchase  of  all 
of  the  preferred  stock  had  been  borrowed  by  Smith 
more  than  a  month  prior  to  the  filing  of  the  application 
which  stated  that  the  stock  was  to  be  sold  on  the  “open 
market”  (App.  152A).  In  explanation  of  this  dis¬ 
crepancy.  Smith  stated  that  he  borrowed  the  $1 5,000s 
merelv  in  order  that  he  “could  be  assured  that  we 
would  get  on  the  air  with  the  station”  (App.  153  A). 
He  also  testified  that:  “.  .  .  we  fully  intended  to  sell 
the  stock  on  the  open  market  and  after  discussing 
it  we  felt  it  would  be  better  to  issue  the  two  notes  .  .  . 
and  secure  the  stock  ourselves”  (App.  153  A).  But 
nothing  in  the  AM  application  or  in  any  of  the  papers 
filed  in  connection  with  this  application  indicated  that 
the  applicant  corporation  or  any  of  its  stockholders 
had  borrowed  money  with  the  intention  of  buying  in 
the  preferred  stock  if  it  could  not  be  sold  as  contem¬ 
plated.  And,  no  reference  was  made  in  any  of  the 
financial  statements  of  either  the  applicant  corporation 

) 

tion.  It  is  clear  that  the  statement  in  the  Commission’s  decision 
which  inadvertently  placed  the  wrong  nomenclature  upon  these 
two  documents  is  in  no  way  prejudicial  to  the  appellant. 

•"  Of  this  sum  $8,000  was  obtained  from  Dewey  B.  Smith  and 
evidenced  by  a  promissory’  note  from  J.  Harold  Smith  to  Mr.  and 
Mrs.  Dewey  B.  Smith  dated  May  28,  1946,  and  the  remaining 
$7,000  from  J.  Earle  Morgan  evidenced  by  a  promissory  note  from 
J.  Harold  Smith  to  Mr.  and  Mrs.  J.  Earle  Morgan,  also  dated 
May  28,  1946  (App.  151  A,  153  A,  223  A).  The  original  applica¬ 
tion  was  dated  July  1,  1946.  (App.  14  A). 
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or  of  Smith,  personally,  to  this  loan.  Consequently,  it 
was  entirely  reasonable  for  the  Commission  to  conclude 
with  respect  to  this  point  that,  “...we  find  it  impossible 
I  to  reconcile  the  representation  that  the  preferred  stock 
was  to  be  sold  in  the  ‘open  market’  with  Smith’s  own 
testimony  at  the  hearing  that  he  had  personally  bor¬ 
rowed  the  funds  for  the  purchase  of  the  preferred  stock 
on  May  28,  1946  more  than  a  month  before  the  date 
i  the  standard  broadcast  application  was  filed”1*  (App. 
262  A). 

The  complete  lack  of  good  faith  on  the  part  of  the 
appellant  with  respect  to  the  distribution  of  the  pre¬ 
ferred  stock  is  even  more  clearly  demonstrated  by  the 
fact  that  it  reiterated  its  intention  to  sell  this  stock  on 
the  ‘ 4 open  market”  in  the  FM  application.  (R.  172),  not¬ 
withstanding  the  fact  that  on  December  13,  1946,  three 
days  before  the  FM  application  was  filed  (R.  201),  the 
preferred  stock  had  been  purchased  in  its  entirety  by 
Smith  (App.  105  A),  and  notwithstanding  the  fact 


9  The  appellant  does  not  challenge  the  basic  facts  found  by  the 
Commission  as  to  the  misrepresentation  in  the  sale  of  the  preferred 
stock.  Instead,  the  appellant  attacks  the  Commission’s  finding  of 
ultimate  fact  (Br.  41)  that  the  statement  in  the  application  that 
the  preferred  stock  was  to  be  sold  in  the  “open  market”  was 
erroneous  (Br.  48-53).  Appellant’s  argument  is  that  no  matter 
what  the  intent  of  Reverend  Smith  might  have  been,  the  Commis¬ 
sion  did  not  find  that  the  intent  of  Smith  was  the  intent  of  the 
corporation,  or  that  the  corporation  intended  to  sell  the  preferred 
stock  to  Smith  when  the  AM  application  was  filed.  But  the  Com¬ 
mission’s  finding  that  the  statement  in  the  application  as  to  the 
preferred  stock  was  erroneous  is  certainly  a  finding  that  the  corpora¬ 
tion,  the  applicant,  did  not  intend  to  sell  the  stock  on  the  open 
market  but  rather  to  Smith.  As  to  Smith’s  intent  being  different 
from  the  corporation’s,  Smith’s  testimony  on  this  matter  above 
quoted  that:  “.  .  .  we  full  intended”  and  that  .  .  after  discussing 
it  we  felt”  clearly  shows  the  appellant’s  argument  is  an  after¬ 
thought  without  merit. 
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that  there  is  not  the  slightest  indication  in  the  record 
that  anv  effort  was  ever  made  to  sell  anv  of  the  stock 
on  the  “open  market.”  In  the  FM  application  appel¬ 
lant  did  state  that  the  preferred  stock  “will  have  been 

subscribed  to  and  monev  received  for  same  bv  Decern- 

»  * 

her  lb,  1946.”  (App.  24  A),  and  appellant  simulta¬ 
neously  pledged  itself  to  file  an  amendment  to  the  FM 
application  within  three  days  after  December  15;  with 
an  up-to-date  financial  statement.  But  this  amend¬ 
ment,  when  filed  on  December  21,  1946,  merely  took 
the  form  of  a  corporate  balance  sheet  indicating  that 
all  of  the  preferred  stock  was  outstanding  and  no  men¬ 
tion  was  made  of  the  fact  that  the  stock  had,  in  fact, 
not  been  sold  on  the  ‘‘open  market”  but  sold  in  its 
entirety  to  Smith.  (App.  25A) 

B.  The  Concealments  and  M isre presesen tati ons  Belat- 
i  ing  to  the  Business  Interests  and  Financial  Status 

of  J.  Harold  Smith 

In  addition  to  misrepresenting  the  extent  of  stock 
ownership  by  J.  Harold  Smith  and  his  wife  in  the  ap¬ 
pellant  corporation,  appellant  in  both  of  its  AM  and 
FM  applications  failed  to  reveal  information  concern¬ 
ing  Smith's  activities,  which  it  was  under  an  obliga¬ 
tion  to  report,  and  also  submitted  a  purported  financial 
statement  for  Smith  which  entirely  failed  to  disclose 
many  of  Smith’s  assets  and  all  of  his  substantial  liabili¬ 
ties.  Appellant  has,  in  its  petition  for  rehearing  and 
its  brief  on  this  appeal  resorted  to  a  series  of  ingenious 
arguments  by  which  it  has  attempted  to  argue  that  valid 
legal  reasons  existed,  albeit  not  those  originally  ad- 
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vanced  by  appellant  at  the  hearing,  why  it  was  not 
obliged  to  disdose  Smith’s  various  activities  and  finan¬ 
cial  status.  But  an  examination  of  the  Commission’s 
findings  based  on  the  undisputed  facts  in  the  record, 
demonstrates  beyond  any  doubt  that  the  Commission 
properly  concluded  that  appellant’s  faulty  and  mis¬ 
leading  representations  as  to  the  activities  and  financial 
condition  of  Smith,  “indicate  this  applicant’s  lack 
of  candor,  [and  that]  the  Commission  could  not  have 
confidence  in  reports  or  applications  it  may  be  required 
to  or  would  file.”  (App.  264A). 

3.  Failure  to  Report  Business  Interests  of  Smith 

Section  35  (b)  of  the  Standard  Broadcast  Applica¬ 
tion  requires  the  applicant  to  reveal  whether  “any 
partner,  officer,  member  of  the  governing  board,  di¬ 
rector  or  principal  stockholder,  has  or  within  the  past 
five  years  has  had  a  substantial  interest  (25([  or 
greater)  in  any  business  or  financial  enterprise  .  .  .” 
(Emphasis  added)  and  to  submit  “a  full  and  complete 
disclosure  of  the  enterprise,  the  name  and  principal 
place  of  business,  the  character  of  business  en¬ 
gaged  in,  and  the  nature  and  extent  of  the  interest  in 
or  relationship  to  such  business  of  each.”  Appellant 
answered  this  question  “Has  not”  (App.  34A).  In 
answer  to  a  similar  inquiry  contained  in  the  FM  appli¬ 
cation  the  applicant  stated :  “The  only  relationship  any 
member  of  this  organization  (Independent  Broadcast¬ 
ing  Corp.,)  has  had  is  with  the  named  corporation  and 
the  relationship  has  been  fully  disclosed  as  answer  to 
other  questions  in  this  application.”  (App.  23A-24A). 
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In  its  decision  the  Commission  found  that  these  re¬ 
plies  by  appellant  were  deficient  in  that  Smith's  in¬ 
terests  in  the  radio  program,  “The  Radio  Bible  Hour,” 
the  newspaper,  “The  Carolina  Watchman,”  and  school 
of  religious  instruction,  “The  Southern  Bible  Insti¬ 
tute"  had  not  been  revealed,  although  the  evidence  of 
record  conclusivelv  demonstrated  that  Smith's  interests 
in  each  of  these  enterprises  amounted  to  far  more  than 
25(  <  and  that  each  of  these  organizations  were  oper¬ 
ated.  controlled  and  dominated  by  Smith  and  were  in 
effect  “one  and  the  same”  as  Smith.10  (App.  237 A- 
242 A,  262A-263A.)  Appellant  denies  none  of  the 
findings  of  basic  or  ultimate  fact  upon  which  these 
conclusions  rest.  Instead  it  argues  that  each  of  these 
three  enterprises  were  basically  religious  in  nature, 
and  that  therefore  they  were  not  the  type  of  “business 
<>r  financial  enterprises”  contemplated  by  question 
15(b). 

Since  the  question  in  issue  is  whether  appellant  can 
be  relied  upon  to  submit  complete  and  honest  reports  to 
the  Commission  where  required  to  do  so,  rather  than 

10  Appellant  complains  of  the  failure  of  the  Commission  to  cite 
Smith’s  publication  of  a  religious  song  book  ‘‘The  Master’s  Voice” 
and  his  interest  in  a  camp.  These  omissions,  it  is  argued,  demon¬ 
strate  the  arbitrariness  of  the  Commission’s  findings  with  respect 
to  his  school,  newspaper  and  radio  program.  (App.  Br.  5S).  It  is 
clear,  however,  that  the  failure  to  report  these  collateral  activities, 
in  no  way  excuses  the  silence  with  respect  to  Smith’s  principal 
activities. 

As  a  matter  of  fact,  the  evidence  of  record  would  support  a 
finding  that  Smith’s  interest  in  Radio  Station  XERF  (see  pages 
3(>-44a  infra )  should  also  have  been  reported  in  answer  to  this 
inquiry.  For  Smith  put  up  $100,000  towards  the  establishment 
of  this  station  as  against  an  investment  of  only  S30.000  by  its 
nominal  owners,  and  was  to  receive  one-third  of  the  gross  sales 
price  in  any  sale  of  the  station.  But  the  failure  of  the  Commission 
to  consider  Smith’s  interest  in  Station  XERF  in  relation  to  his 
answer  to  question  15(b)  clearly  does  not  excuse  his  other  omis¬ 
sions. 
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whether  any  of  the  undisclosed  interests  are  of  a  na¬ 
ture  which,  if  they  had  been  revealed,  would  require 
disqualification  of  the  appellant,  the  simple  answer  to 
appellant’s  argument  is  that  neither  Thompson  nor 
Smith  advanced  the  religious  nature  of  Smith’s  news¬ 
paper,  radio  or  school  activities  as  an  explanation  for 
appellant’s  failure  to  report  their  existence.  On  the 
contrary  the  only  explanation  by  Smith11  was  that  he 
thought  that  the  Carolina  Watchman  belonged  to  the 
Southern  Bible  Institute12  and  that  he  thought  his 
connections  with  the  Southern  Bible  Institute  had  been 
reported.  (App.  133A-134A).  He  admitted,  however, 
that  although  he  had  read  the  application  when  filed,  lie 
had  no  idea  when  and  how  these  interests  had  been  re¬ 
ported  (App.  134A). 

The  suggestion  that  the  religious  nature  or  purpose 
of  each  of  these  three  activities  removes  them  from  the 
category,  was  a  lawyer’s  argument,  originally  sug¬ 
gested  during  the  hearing  by  appellant’s  counsel,  after 
Smith  had  given  his  own  different  explanation  (App. 
134A),  and  based  on  a  contention  that  under  Tennessee 
law  no  one  can  have  an  interest  in  a  charitable  organi¬ 
zation.  referring  to  the  Southern  Bible  Institute  which 
had  been  incorporated  as  a  non-profit  organization  on 
January  2,  1946  (App.  235A).  Since,  even  if  this 
argument  were  to  be  accepted  as  controlling,  it  would 
not  account  for  the  failure  to  report  Smith’s  interests 

11  Thompson  made  none. 

12  As  a  matter  of  fact,  a  notation  in  the  Carolina  Watchman  as 
late  as  November,  1946,  four  months  after  the  AM  application 
was  filed,  stated  that  “the  owner  is  Rev.  J.  Harold  Smith,  90S 
South  Gay  Street,  Knoxville,  Tennessee  (App.  135  A,  R.  1988).  and 
Smith  testified  at  the  hearing  in  November  1947  that  steps  were  only 
then  being  taken  to  transfer  ownership  of  the  Carolina  Watchman 
from  him  to  the  Institute.  (App.  203  A). 
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prior  to  the  date  of  incorporation,  as  required  by  the 
questions  reference  to  business  or  financial  interests 
held  for  “within  the  past  five  years,”  the  ex  post  facto 
argument  has  been  expanded  and  generalized  in  appel¬ 
lant's  brief  by  references  to  numerous  tax  and  franchise 
cases. 

But,  even  assuming,  contrary  to  fact,  that  the  relig¬ 
ious  nature  of  Smith's  newspaper,  radio  program  and 
school  were  the  reason  for  not  reporting  their  existence, 
the  fact  that  many  religious  or  charitable  organizations 
may  under  normal  circumstances  be  exempt  from  stat¬ 
utes  taxing  business  organizations  or  imposing  a  fran¬ 
chise  tax  on  their  privilege  of  engaging  in  their  ap¬ 
pointed  activity,  is  not  determinative  of  whether  a 
reasonable  response  to  the  Commission's  inquiry  con¬ 
cerning  Smith's  business  or  financial  interests  would 
have  included  at  least  some  reference  to  the  fact  that 
h^?  published  a  newspaper,  ran  a  tuition-charging  school 
a  fid  produced  a  popular  radio  program.  As  this  Court 's 
decision  in  Hazcn  v.  National  Rifle  Association,  69  App. 
I).  C.  339,  101  F.  2d  432,  cited  by  appellant,  makes 
clear,  the  term  business,  unless  modified  or  limited 
by  such  language  as  “for  profit,”  or  unless  in  the  con¬ 
text  of  other  statutory  or  administrative  provisions  or 
practice  is  more  narrowly  restricted,  is  a  broad  one 
limited  only  by  the  context  of  the  particular  require¬ 
ment  or  inquiry.  Question  15(b)  of  the  application 
form,  does  not  in  terms  limit  the  scope  of  its  inquiry 
to  those  business  activities  engaged  in  primarily  or  ex¬ 
clusively  for  profit.  It  is,  in  fact,  not  necessarily  re¬ 
lated  to  the  financial  qualifications  of  applicants  or 
their  principal  stockholders  or  proprietors,  a  matter 
which  was  separately  covered  in  great  detail  in  ques- 
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tion  12  on  pages  18-22  of  the  application  form  then  in 
use.  (R.  18-22). 

Question  15,  which  comes  under  the  category  of  the 
application  reading  “Applicant’s  Interest,”  is,  on  the 
other  hand,  clearly  concerned  with  securing  informa¬ 
tion  upon  which  the  Commission  might,  in  the  light 
of  the  recent  past  experience  of  the  controlling  per¬ 
sonnel  in  any  applicant  organization,  reach  a  more  in¬ 
formed  determination  as  to  the  basic  legal,  character 
and  other  general  qualifications  of  the  applicant  to 
construct  and  operate  a  station.  In  such  a  determina¬ 
tion,  the  experience  of  the  president,  and  principal 
stockholder  of  the  applicant  in  running  a  newspaper 
or  radio  station  or  school  are  clearly  relevant,  and  not 
made  less  so  because  of  any  religious  purpose  or  objec¬ 
tive  of  such  operations  or  because  a  large  share  of  any 
revenue  was  to  be  given  to  charity. 

This  is  not  to  say  that  a  reasonable  response  to  the 
question  would  require  disclosure  of  all  collateral  activ¬ 
ities  engaged  in  by  any  of  appellant’s  stockholders. 
It  is  clear  that  if  Smith  in  his  capacity  as  a  preacher 
and  evangelist,  was  responsible  for  the  issuance  of  a 
parish  newsletter  or  for  the  weekly  broadcast  of  his 
sermons,  that  there  would  be  no  obligation  to  report 
such  activities.  But  the  undisputed  evidence  of  record 
prohibits  any  such  characterizations  of  the  Carolina 
Watchman,  Radio  Bible  Hour,  or  Southern  Bible  Insti¬ 
tute.  They  were  each  extensive  enterprises  involving 
the  expenditure  of  considerable  funds  by  subscription, 
gift,  or  fee  to  defray  their  expenses.13  Both  the  news- 

13  Thus,  the  Carolina  Watchman,  which  during  the  war  had 
upwards  of  40,000  subscribers  had  20,000  subscribers  at  the  time 
of  the  hearing,  each  of  whom  paid  $1.00  per  year.  (App.  135A). 
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paper  and  radio  program  were  in  turn  used  by  Smith 
as  media  for  collecting  through  repeated  requests  and 
exhortations,  large  sums  for  use  in  connection  with  his 
other  activities,  and  for  his  personal  accommodation. 
Moreover,  Smith  irretrievably  mingled  his  own  per¬ 
sonal  funds  with  those  of  the  three  organizations  to  an 
extent  which  made  unscrambling  by  an  accountant  im¬ 
possible  (App.  113A,  127A,  176A),  and  drew  from 
these  organizations  funds  to  provide  for  his  own  per¬ 
sonal  obligations,  including  such  matters  as  household 
expenses,  taxes  and  personal  loans  (App.  126A,  129- 
130A).14  In  the  light  of  these  facts  the  Commission’s 
conclusion  that  Smith’s  newspaper,  radio  and  school 
activities  constituted  business  interests  which  should 
have  been  reported  is  clearly  a  reasonable  one. 

2.  Failure  to  Report  Smith’s  Interest  in  Radio  Station 

XERF 

1  Question  14(b)  of  the  AM  application  filed  by  ap¬ 
pellant,  required  the  full  and  complete  disclosure  of 
the  nature  and  extent  of  any  “substantial  interests 
(10r;  or  greater)”  which  might  be  held  by  any 
officer,  member  of  the  governing  board,  director  or 
stockholder  of  the  applicant  in  “any  standard  or  High 
Frequency  broadcast  station”  (App.  13A).15  To  this 


14  Smith  contended  at  the  hearing  that  these  payments  were  loans, 
all  of  which  he  repaid  (App.  130A-131A).  His  accountant  was 
unable  to  verify  this  claim  however  (App.  172A-176A). 

’•'Question  14  reads,  in  part,  as  follows: 

14.  If  applicant,  or  any  partner,  officer,  member  of  the  govern¬ 
ing  board,  director,  principal  (actual  or  beneficial)  stockholder  or 
supervisory  employee  has.  or  has  had,  a  substantial  interest  (10% 
or  greater)  in  any  of  the  following,  there  is  submitted  herewith  a 
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inquiry  appellant  answered  “No”  (App.  13A).  A  sim¬ 
ilar  question  in  the  FM  application  elicited  the  same 
answer.  (R.  183.)  The  Commission  found  in  its  deci¬ 
sion  that  in  fact  Smith  had  a  substantial  interest  in 
standard  broadcast  radio  station  XERF,  directly  across 
the  United  States-Mexican  border  in  Villa  Acuna, 
Mexico  (App.  23SA-242A),  and  concluded  that  the  neg¬ 
ative  statements  in  answer  to  the  inquiries  as  to  such 
interests  in  the  two  application  forms  were  therefore 
false  and  misleading.  (App.  241  A,  263 A.)  Appel¬ 
lant’s  attempts  to  explain  these  deficiencies  in  its  brief 
on  this  appeal  are  clearly  without  merit. 

Appellant  does  not  now  attempt  to  challenge  the 
factual  findings  concerning  Smith’s  interest  in  station 
XERF,  which  are  set  out  in  full  in  the  Commission’s 
decision.  (App.  238A-242A.)  It  contends,  however, 
that  the  substantial  interest  which  must  be  disclosed 
in  response  to  the  Commission’s  inquiry  must  be  what 
it  chooses  to  denote  as  an  “ownership  interest,”  and 
from  this  reasons  that  since  the  Commission  failed  to 
make  any  express  finding  that  Smith’s  admittedly 
substantial  interest  in  Station  XERF  was  an  “owner¬ 
ship  interest,”  it  could  not  reach  any  adverse  conclu¬ 
sion  with  respect  to  appellant.  It  also  appends,  as 
an  admitted  legal  afterthought  (App.  Br.  64),  a 
further  argument  that  the  question  did  not  call  for  dis¬ 
closure  of  foreign  radio  interests,  and  that  appellant’s 
failure  to  report  Smith’s  interest  in  XERF  was,  there¬ 
fore,  not  false  or  misleading. 

full  and  complete  disclosure  of  the  nature  and  extent  of  the  interest 
in  each.  (If  neither  applicant,  nor  any  of  said  parties,  has,  or  has 
had,  any  such  interest  or  connection,  so  state.) 

(b)  Any  standard  or  High  Frequency  broadcast  station? 
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In  the  light  of  the  admitted  facts  concerning  the 
nature  of  Smith's  interests  in  Station  XERF,  however, 
thb  argument  based  on  the  Commission's  alleged  failure 
to  find  Smith  had  any  ownership  interest  in  the  sta¬ 
tion  resolves  itself  into  little  more  than  a  semantic 
quibble.16  For,  as  the  Commission  found.  Smith’s 
relations  with  Bosquez  and  Gonzales,  the  nominal  own¬ 
ers  of  the  station,  were  far  more  than  as  a  mere  pur¬ 
chaser  of  time.  Smith’s  original  negotiations  with 
Bosquez  and  Gonzales  took  place  before  any  station 
had  been  constructed.  By  contract  signed  on  Febru¬ 
ary  13,  1946  Smith  gave  the  two  partners  $50,000  to 
add  to  the  $30,000  they  already  had  on  hand  towards 
the  construction  of  a  contemplated  station.  They  in 
turn  not  only  agreed  to  make  available  for  Smith  one 
half  hour  of  time  per  day  for  the  entire  20  year  license 
period  of  the  station,  plus  any  renewal  thereof,  but 
provided  that  they  would  execute  a  mortgage  in  Smith’s 
favor  as  soon  as  the  station  equipment  was  procured. 
(App.  207A-208A.)  The  contract  also  stipulated  that 
in  the  event  of  a  sale  of  the  station  during  the  life  of 
the  concession  “the  rights  of  the  Second  Party  [Smith] 
shall  be  fully  recognized  and  protected  ...”  (App. 
208A.)  Further  negotiations  followed  and  a  second 
contract  dated  June  7,  1946  was  entered  into  under 

IBAn  indication  of  the  lack  of  substance  in  appellant’s  argument 
may  be  observed  in  its  attempt  to  compare  the  “ownership  interests” 
\Vhich,  it  contends,  alone  must  be  reported  with  “sentimental”, 
•'intellectual”  or  “employment  interests”  which  do  not.  (App. 
Br.  60).  Obviously,  even  appellant  would  admit  that  the  rights 
to  secure  of  the  proceeds  of  the  sale  of  a  station,  or  of  any 
insurance  recovered  subsequent  to  any  destruction  of  the  station, 
to  say  nothing  of  the  rights  to  time  for  the  twenty  year  license 
period  and  any  renewal  thereof,  are  far  more  than  “sentimental” 
or  ”intellcctuai”  interests. 
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which  Smith,  in  consideration  of  an  additional  $20,000 
was  to  receive  additional  time  on  the  station.  (App. 
209A-211A.)  This  agreement  also  protected  Smith’s 
interest  in  the  event  of  a  sale  of  the  station.  (App. 
210A.) 

Finally,  on  February  20,  1947,  a  third  contract,  su¬ 
perseding  the  other  two,  was  entered  into  which  recited 
a  total  consideration  paid  by  Smith  of  $85,000  and 
provided  for  the  allocation  to  Smith  of  one  hour  of 
radio  time  per  day  (App.  211A-214A).  The  final  con¬ 
tract  dated  February  20,  1947  recites  that  $70,000 
of  the  $85,000  consideration  had  been  advanced  by 
Smith  “for  the  purpose  of  defraying  the  cost  and 
expense  of  constructing  said  radio  station”  (App. 
213A).  In  the  event  of  a  sale  of  the  station,  the  sales 
price  must  be  agreed  upon  by  Smith  and  he  is  to  be 
paid  one  third  of  the  sales  price  free  of  any  claims 
(App.  213A).17  His  rights  with  respect  to  the  station 
run  for  the  full  twenty  year  period  of  the  concession 
(App.  47A),  granted  by  the  Mexican  Government,  and 
any  renewal  thereof  (App.  212A).  Gonzales  testified 
at  the  hearing  that  the  station  could  not  have  been 


17  Bosquez  and  Gonzales  are  required  to  keep  the  station  insured 
against  loss  by  fire,  tornado,  hail  and  windstorm  and  it  is  provided 
that  in  the  event  of  damage  or  destruction  “the  determination  or 
disposition  of  the  claim  shall  be  made  and  agreed  upon  by  and 
between  the  parties  hereto  as  to  whether  or  not  the  rebuilding  of 
the  station  or  repairing  the  damage  should  be  undertaken,  or 
whether  the  parties  hereto  in  lieu  thereof  shall  divide  the  proceeds 
from  such  insurance  settlement”  (App.  214A).  Smith  is  to  receive 
one-third  of  any  settlement  made  with  the  insurance  company 
(App.  214A). 
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constructed  without  the  benefit  of  Smith’s  financing 
(App.  170  A). 18 

It  is  clear,  therefore,  that  although  legal  title  in  the 
station  remained  in  the  two  Mexican  citizens,  as  is 
required  by  Mexican  law,  the  station  had  been,  to  a 
large  extent,  constructed  as  a  result  of  Smith’s  money, 
and  he  retained  rights  in  the  station  and  its  equip¬ 
ment  going  far  beyond  his  right  to  broadcast  time.19 
The  interests  were  substantial;  the  Commission  so 
found  and  appellant  does  not  now  dispute  it.  They 
were  clearly  the  type  of  proprietary  interests  in  radio 
stations,  the  “nature  and  extent”  of  which  the  Com¬ 
mission  was  asking  be  fully  disclosed.  To  argue  that 
the  only  interests,  however  substantial,  that  the  Com¬ 
mission  could  have  been  interested  in  were  ownership 
interests  in  the  narrow  sense  of  stock  ownership  in 
a  corporation  or  the  interests  of  a  partner,  is  mani¬ 
festly  absurd.  The  question  is  not  in  terms  so  limited ; 
were  it  to  be,  the  Commission  would  be  deprived  as  it 
in  fact  was  in  the  instant  case,  of  much  valuable  and 
significant  information  relating  to  an  applicant’s  quali¬ 
fications.  As  the  inquiry’s  references  to  “nature  and 
extent  of”  any  interest  make  clear,  the  Commission 

,s  In  addition  to  the  $85,000  covered  by  the  contract,  Smith  made 
a  further  loan  to  Bosquez  and  Gonzales  in  the  amount  of  $15,000 
to  be  applied  to  the  construction  of  the  station  (App.  119A)  making 
a  total  of  $100,000  invested  in  the  Mexican  station  (App.  150A) 
as  against  the  $30,000  invested  by  Bosquez  and  Gonzales  (App. 
169A). 

10  In  contrast  to  appellant’s  statement  that  Smith  had  no  con¬ 
trol  over  the  station’s  operation,  the  contracts  expressly  provide 
that  no  other  religious  programs  may  be  broadcast  for  a  fixed 
period  both  before  and  after  Smith’s  programs  (App.  207A-209A, 
210A.  211A-214A),  and  also  provide  that  Smith  may  change  the 
times  of  his  broadcasts  from  those  set  forth  in  the  contract,  provided 
bnlv  that  the  new  time  requested  was  available  at  the  time  of  the 
request.  (App.  207A-208A,  210A,  214A.) 
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is  calling  for  a  much  broader  response  including  infor¬ 
mation  as  to  arrangements,  such  as  Smith  had,  to 
finance  the  building  of  a  station  in  return  for  per¬ 
petual  rights  to  use  its  facilities  and  a  guarantee  of 
protection  of  his  monetary  interest  in  the  station  in 
the  event  of  any  sale  or  dissolution. 

Appellant’s  alternative  argument  that  Question  14 
(b)  does  not  apply  to  foreign  stations  and  that  there¬ 
fore  it  was  not  required  to  report  Smith's  interest  in 
Station  XERF  is  equally  without  merit.  Like  several 
of  the  other  argument  advanced  in  this  appeal,  it  was 
not  suggested  by  Thompson  or  Smith  at  the  time  of 
the  hearing  or  at  any  time  prior  thereto  as  the  reason 
for  the  failure  to  report  Smith’s  connections  with 
XERF.  Thus,  it  has  no  conceivable  bearing  upon  the 
issue  of  appellant’s  propensity  for  telling  the  truth 
and  for  providing  the  Commission  with  complete  in¬ 
formation  concerning  its  activities.  There  is,  more¬ 
over,  no  justifiable  basis  for  so  delimiting  the  question. 

Contrary  to  the  statements  of  the  appellant  in  its 
brief  that  the  Commission  could  have  no  conceivable 
interest  in  the  relationship  of  Smith  to  any  foreign 
station,  the  fact  is  that  the  Commission  is  vitally  inter¬ 
ested  in  securing  such  information,  and  especially  with 
respect  to  interests  any  applicant  may  have  in  the 
border  stations  such  as  Station  XERF.  Obviouslv 
the  record  of  any  applicant  or  principal  stockholder 
in  any  applicant  corporation  relating  to  the  construc¬ 
tion  or  operation  of  any  other  broadcast  station,  for¬ 
eign  or  domestic,  is  one  of  the  major  pieces  of  evidence 
which  the  Commission  may  have  available  to  it  in 
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determining  an  applicant’s  qualifications  to  be  a  broad¬ 
cast  licensee.  This  is  particularly  true  in  cases,  such 
as  the  present  one,  where  the  applicant  is  not  already 
a  licensee  of  the  Commission.  But,  in  addition,  the 
history  of  the  border  stations  reveals  a  consistent  in- 
terest  of  the  Commission  and  Congress  in  the  ope  ation 
of  Mexican  border  stations  and  in  the  relationship  of 
American  citizens  to  such  stations. 

In  several  instances  former  licensees  of  the  Commis¬ 
sion,  the  renewal  of  whose  licenses  had  been  denied 
after  hearing  because  of  the  manner  in  which  they  oper¬ 
ated  their  stations,  have  subsequent  to  such  denial  se¬ 
cured  concessions  from  the  Mexican  Government  and 
built  high  powered  stations  directly  across  the  Mexican 
border  with  which  they  have  flooded  the  United  States 
with  exactly  the  same  type  of  material  which  led  to  a 
denial  of  an  Aunerican  license.  The  most  prominent  of 

i 

these  instances  was  the  case  of  Dr.  Brinklev  of  Milford, 

v  7 

Kansas,  who  was  denied  a  renewal  of  his  license  after 
the  Federal  Radio  Commission  found  that  Brinkley 
had  used  the  station  as  an  adjunct  to  his  questionable 
medical  practice  and  had  prescribed  for  patients  over 
the  air  on  the  basis  of  their  letters  describing  their 
symptoms.  KFKB  Broadcasting  Assoc,  v.  Federal 
Radio  Commission,  60  App.  D.  C.  79,  47  F.  2d  670. 
Brinkley’s  subsequent  operation  in  Mexico  is  discussed 
by  the  Chief  Engineer  of  the  Federal  Radio  Commis¬ 
sion  in  the  hearings  on  H.R.  7800,  73rd  Congress,  2d 
Session,  1934,  at  p.  3.  In  another  case,  In  re  Applica¬ 
tion  of  Norman  C.  Baker,  Docket  967,  decided  June  5, 
1931,  the  Federal  Radio  Commission  denied  Baker’s 
application  for  renewal  of  station  license  KTNT  after 
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a  hearing  in  which  it  was  established  that  Baker  had 
utilized  the  station  to  make  bitter  attacks  upon  various 
individuals,  companies  and  associations  with  whom  he 
had  personal  differences;  and  that  the  station  programs 
were  composed  largely  of  these  attacks  as  well  as  the 
exploitation  of  the  medical  theories  and  practices  of 
the  licensee  and  his  cancer  hospital.  See  Fifth  Annual 
Report  of  the  F ederal  Radio  Commission  (1931),  78-79. 
and  Sixth  Annual  Report  of  the  Federal  Radio  Commis¬ 
sion  (1932),  22.  Baker  then  obtained  from  the  Mexican 
government  permission  to  operate  a  broadcast  station  in 
Nueva  Laredo,  Mexico.  See  Hearings  on  H.R.  7800,  73d 
Cong.,  2d  Sess.,  1934,  at  p.  3.  In  an  effort  to  cope  with 
this  problem,  so  far  as  it  is  within  the  jurisdiction  of  the 
United  States  to  deal  with  it,  Congress,  in  1934,  incor¬ 
porated  specific  provision  into  the  Communications  Act 
of  1934.20  This  provision,  Section  325(b)  reads  as 
follows : 

“No  person  shall  be  permitted  to  locate,  use  or 
maintain  a  radio  broadcast  studio  or  other  place 
or  apparatus  from  which  or  whereby  sound  waves 
are  converted  into  electrical  energv,  or  mechanical 
or  physical  reproduction  of  sound  waves  produced, 
and  caused  to  be  transmitted  or  delivered  to  a  radio 
station  in  a  foreign  country  for  the  purpose  of 

20  The  report  on  S.  2660,  a  bill  introduced  in  the  73rd  Congress, 
similar  in  effect  to  Section  325(b)  stated  in  justification  of  the 
proposal  “certain  persons  who  have  been  forbidden  to  operate 
broadcasting  stations  in  the  United  States  have  set  up  stations  in 
Mexico  and  are  operating  studios  on  the  American  side  of  the  line. 
This  bill  would  give  the  Commission  power  to  stop  such  outlaw 
broadcasting.”  Sen.  Rept.  No.  319.  73rd  Cong.,  2nd  Sess.  (1934). 
See  also  testimony  of  the  Chief  Engineer  of  the  Federal  Radio 
Commission  on  H.R.  7800,  a  companion  bill  introduced  in  the 
House.  Hearings  on  H.R.  7800,  73rd  Cong.,  2nd  Sess.  (1934), 
pp.  3-4,  9. 
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being:  broadcast  from  any  radio  station  there  bav¬ 
in"  a  power  output  of  sufficient  intensity  and/or 
being  so  located  geographically  that  its  emissions 
mav  be  reached  consistently  in  the  United  States, 
without  first  obtaining  a  permit  from  the  Commis¬ 
sion  upon  proper  application  therefor.  ” 

While  Section  325(b)  of  the  Communications  xYct 
demonstrates  the  interest  of  the  Commission  in  the 
problems  created  by  Mexican  Border  stations,  this  in¬ 
terest  is,  of  course,  not  limited  to  the  specific  problem 
which  the  Section  seeks  to  deal  with — the  use  of 
American  broadcast  studios  in  aid  of  the  operation  of 
stations  across  the  border.  It  is  obviously  also  inter¬ 
ested  in  knowing  whether  any  applicants  for  American 
facilities  are  connected  with  or  interested  in  anv  of  the 

i 

border  stations.  Thus,  in  1934  the  Commission  denied 
an  application  by  one  T.  Yount  for  permission  to  main¬ 
tain  a  broadcast  studio  in  Laredo,  Texas,  for  the  pur¬ 
pose  of  transmitting  radio  program  material  to  Mexico 
for  broadcast  by  stations  in  that  country.  The  failure 
of  the  applicant  to  disclose  her  intimate  relationship 
with  the  management  of  Mexican  station  XENT  was 
given  by  the  Commission  as  one  of  the  reasons  for  de- 

i 

living  the  application.  See  In  the  Matter  of  T.  Yount, 
d/h  Vniversial  Advertising  Agency,  2  F.C.C.  200.  The 
Commission  has  clearly  no  lesser  interest  in  the  foreign 
connections  of  an  applicant  for  a  broadcast  license  it¬ 
self.  In  the  light  of  these  facts  the  attempt  of  the 
appellant  to  read  a  limitation  to  domestic  stations  into 
the  general  language  of  Question  14(b)  of  the  applica¬ 
tion  is  as  unconvincing  as  it  is  tardy. 
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3.  Omissions  and  Misstatements  Contained  In  The 
Financial  Statement  of  J.  Harold  Smith 

Independent,  in  its  AM  application,  furnished  to  the 
Commission  the  following  financial  statement  of  J. 
Harold  Smith  and  Mvrtice  Rhodes  Smith  dated  June 
28,  1946:  (App.  18A). 


Assets 

Real  Estate — appraised  value .  $50 . 000 

Cash  (on  deposit; .  10,000 

Total .  $60,000 

Liabilities 

No  liabilities  listed 

Net  Worth .  $60,000 


At  the  request  of  the  Commission  counsel,  made  after 
the  initiation  of  the  Commission’s  investigation,  Inde¬ 
pendent  furnished  a  second  joint  financial  statement  as 
of  July  1, 1946,  but  prepared  September  18, 1947.  The 
second  statement  disclosed  assets  in  the  total  amount  of 
$62,593.75  and  listed  liabilities  as  “none”.  (App.  224A- 
226A)21 

The  Commission  found  that  while  the  lack  of  anv 
adequate  bookkeeping  system  and  the  intermingling  of 
Smith’s  affairs  with  those  of  several  of  the  organiza- 

21  It  contains,  however,  the  following  statement  (App.  226A) : 

“No  items  were  listed  as  liabilities  on  the  statement  sub¬ 
mitted  to  the  Federal  Communications  Commission  on  July  1, 
1946.  Technically  speaking,  certain  notes  executed  by  Mr. 
Smith  prior  to  July  1,  19Jf6,  and  the  details  of  which  notes  and 
the  circumstances  of  their  execution  have  been  furnished  fully 
to  representatives  of  the  Federal  Communications  Co7nmission , 
may  have  constituted  balance  sheet  liabilities.  Because  of  the 
nature  of  the  notes  and  the  use  made  of  the  proceeds  obtained 
from  their  execution,  however,  the  notes  have  never  been  con¬ 
sidered  as  items  impairing  nor  capable  of  impairing  the  financial 
status,  as  shown  hereon,  of  either  Mr.  and  Mrs.  Smith  and 
hence  were  not  on  July  1,  1946,  as  they  are  not  at  this  time, 
listed  as  items  of  liability.”  (Emphasis  added). 
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tidns  which  he  controlled  made  it  impossible  to  recon¬ 
struct  an  accurate  financial  statement,  the  evidence 

clearlv  showed  that  both  of  the  financial  statements  he 

* 

had  submitted  were  inaccurate  and  false.  (App.  264A). 
In  the  financial  statement  of  June  28, 1946  and  the  sub¬ 
sequent  statement  prepared  September  IS,  1947,  Smith 
failed  to  list  as  an  asset  his  interest  in  Radio  Station 
XERF,  although  Smith  testified  that  he  placed  a 
$100,000  valuation  on  it,  the  amount  he  had  invested 
(App.  150)."  Xo  mention  is  made  of  the  Carolina 
Watchman  although  Smith  has  been  the  owner  since 
1940.  (App.  40A.)  In  addition.  Smith  omitted  men¬ 
tion  of  his  interest  in  certain  oil  wells  near  Beattyville, 
Kentucky,  upon  which  he  paid  taxes  (App.  128A),  his 
interest  in  mineral  lands  in  Virginia  (R.  1716-1719; 
2127).  and  the  value  of  certain  insurance  policies  (App. 
130A-131 A :  197A-199A).22 

Smith's  failure  to  list  anv  liabilities  in  the  financial 

* 

statement  dated  June  28, 1946  which  Independent  sub¬ 
mitted  as  part  of  its  AM  application  is  even  more  amaz- 


"  Smith  also  testified  that  the  two  half-hours  periods  which  he 
had  on  the  station,  if  paid  at  regular  rates,  would  cost  approximately 
$4,700  a  month  (R.  1604). 

-:{ The  discussion  of  Smith’s  interest  in  XERF  and  the  descrip¬ 
tion  and  facts  concerning  the  circulation  of  the  Carolina  Watch¬ 
man,  supra,  pp.  36-44,  clearly  establish  they  are  not,  as  appellant 
would  describe  them,  “assets  of  insignificance”  (Br.  65).  Because 
the  Commission  did  not  appraise  these  and  the  other  assets  omitted 
by  Smith,  they  are  not  for  that  reason  without  value.  The  Com¬ 
mission  has  neither  the  time  nor  the  personnel  to  take  inventories, 
survey  property,  or  appraise  it.  and  it  must  rely  on  applicants  to 
be  candid  in  their  dealings  with  the  Commission  and  present  a 
true  picture  of  their  assets  and  liabilities.  It  should  be  enough 
that  the  Commission  by  investigation  discovered  these  assets,  with¬ 
out.  as  the  appellant  suggests,  requiring  it  to  appraise  them  and 
prepare  Smith’s  balance  sheet.  Appellant  was  free  to  show,  at  the 
hearing,  that  these  assets  were  in  fact  valueless,  but  failed  to  do  so. 


45 


mg.  Smith  purchased  the  entire  preferred  stock  issue 
of  appellant  with  $15,000  borrowed  for  that  purpose 
and  for  which  he  gave  a  note  in  the  amount  of  $7,000 
to  J.  Earle  Morgan  (App.  116A)  and  a  note  in  the 
amount  of  $S,000  to  Dewey  Smith  (App.  116A)  both 
dated  May  28,  1946.  In  addition,  Smith  obtained 
$30,000  from  J.  D.  Scott  for  which  Smith  gave  his 
personal  note  dated  February  12,  1946  (App.  115A). 
This  money  was  a  portion  of  a  total  amount  of  $35,- 
000  used  by  Smith  to  purchase  the  building  in  which 
the  Southern  Bible  Institute  is  housed.  (App.  108 A, 
247A).24  In  addition,  in  connection  with  the  XERF 
transaction,  Smith  obtained  sums  from  various  sources 
in  the  amount  of  $78,000  prior  to  the  filing  of  the  AM 
application,  for  which  he  gave  a  series  of  personal 
promissory  notes.2'”' 

24  The  remaining  $5,000  came  from  Smith's  account  in  the  Park 
National  Bank  (R.  617).  At  a  meeting  of  the  incorporators 
of  the  Southern  Bible  Institute  held  January  11,  1946.  the  Institute, 
desiring  to  protect  Smith  on  his  liability,  issued  to  him  thirty-five 
$1,000  notes,  one  maturing  each  year.  Thus,  the  Institute  issued 
its  notes  to  Smith  to  protect  him  on  his  liability  to  Scott  (App. 
108A)  although  Smith’s  note  to  Scott  was  not  executed  until  a 
month  later  on  February  12,  1946  (App.  223A).  In  any  event,  it  is 
clear  that  on  July  3,  1946,  when  the  balance  sheet  was  filed.  Smith 
was  liable  on  the  note  to  Scott  in  the  amount  of  $30,000  which  may 
have  been  offset  by  an  asset  of  $35,000  represented  by  the  notes 
from  the  Southern  Bible  Institute  payable  to  Smith.  Neither  the 
liability  nor  the  asset,  if  it  in  fact  existed,  was  reported. 

23  This  sum  was  borrowed  by  Smith  from  various  sources  to 
finance  XERF.  for  which  he  gave  a  series  of  personal  notes  (App. 
119A-123A).  The  total  amount  borrowed  in  connection  with  the 
financing  of  XERF  was  $97,700  (App.  223A,  246A).  Later  when 
the  XERF  contract  was  assigned  to  the  Southern  Bible  Institute,  the 
latter  assumed  payments  of  most  of  these  notes  (App.  21SA).  The 
notes  at  the  time  were  re-executed  in  the  name  of  the  Institute, 
although  the  original  dates  of  execution  by  Smith  were  retained 
(App.  221A-222A).  From  the  dates  of  the  original  execution  of 
the  notes  by  Smith,  however,  until  June  6, 1947,  the  date  of  assump¬ 
tion  by  the  Institute,  the  notes  were  personal  liabilities  of  Smith. 
They  were  such  when  the  original  balance  sheet  was  filed. 
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From  the  dates  of  the  original  execution  of  the  notes 
until  July  3,  1946,  when  the  AM  application  was  filed, 
the  following  notes  were  issued  by  Smith  as  evidence  of 
his  personal  obligations: 


Date 

Payee  Amount  Executed  Use  of  Funds 

Corrie  Bramlctt .  $13,000  12-18—45  XERF 

Corrie  Bramlett .  4.000  12-21—45 

Charles  J.  Smith .  33.000  2-  4-46 

Frances  Smith .  500  5-  6—46 

Ruby  Floyd .  1 . 000  5-  6—46 

I^eora  Sproul .  1 . 500  5-  6-46 

H.  L.  Lanford .  11.000  11-  5-46 

J.  I).  Rhodes .  14.000  11-  5-46 

J.  E»rle  Morgan .  7.000  5-28—46  Preferred  Stock 

Dewey  Smith .  8.000  5-2S-46  Preferred  Stock 

J.  D.  Scott .  30.000  2-12-46  Building 


Total .  $123,000 


As  this  tabulation  shows,  on  the  date  appellant  filed 
its  standard  broadcast  application,  Smith  had  borrowed 
$123,000  and  his  total  borrowings  eventually  amounted 
to  $144,360  (App.  120A.  223A).2C 

Despite  these  admitted  facts,  Smith  listed  no  liabili¬ 
ties  in  his  financial  statement.  As  the  Commission 
stated  in  its  Decision  (App.  264A),  “Although  Smith 
had  ample  opportunity,  subsequent  to  the  filing  of  his 
applications,  to  inform  the  Commission,  by  amendment 
to  his  applications  or  otherwise,  of  the  true  status  of 
his  financial  affairs,  this  was  not  done  and  the  existence 
of  Smith's  liabilities  was  brought  to  the  Commission’s 
attention  for  the  first  time  at  the  hearing.” 

Appellant  admits  that  Smith  failed  to  include  in  his 
financial  statement  of  June  28,  1946  “certain  obliga¬ 
tions  that  technically  are  legal  liabilities”  (App.  Br. 

2C  Following  Commission  concern  with  these  notes  at  the  hear¬ 
ing.  Smith  prepared  a  recapitulation  of  them  which  was  introduced 
as  Exhibit  59  (App.  223 A)  and  shows  notes  executed  at  the  time 
the  application  was  filed  as  well  as  some  executed  later.  The  total 
there  given  is  S144.360  (App.  223A). 
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69),  and  does  not  challenge  the  Commission’s  findings 
with  respect  to  these  notes,  but  seeks  now  to  justify 
these  omissions  by  the  September  18, 1947  balance  sheet 
(App.  224A-226A)  which  as  appellant  states  was  “pre¬ 
pared  after  the  investigation  and  after  the  case  had 
been  set  for  hearing ”  (Emphasis  added)  (App.  Br. 
69).  As  indicated,  this  second  balance  sheet  reit¬ 
erated  that  Smith  has  no  liabilities  but  added  that  (App. 
226A),  “Technically  speaking,  certain  notes  executed 
by  Mr.  Smith  prior  to  July  1,  1946,  and  the  details  of 
which  notes,  and  the  circumstances  of  their  execution 
have  been  furnished  fully  to  representatives  of  the 
Federal  Communications  Commission,  mav  have  eonsti- 
tilted  balance  sheet  liabilities.”  (App.  226A).  This 
self-serving  financial  statement,  made  after  the  Com¬ 
mission  Investigator  had  gone  to  Knoxville  and  investi¬ 
gated  the  applicant  and  its  stockholders  and  discovered 
the  existence  of  these  notes,  has  little  significance  ex¬ 
cept  to  highlight  appellant’s  utter  lack  of  good  faith  in 
its  dealings  with  the  Commission.  Nothing  whatsoever 
was  revealed  concerning  any  liabilities  until  their  ex- 
istence  was  independently  discovered  by  the  Commis¬ 
sion,  and  then  the  applicant,  while  admitting  the  exist¬ 
ence  of  certain  unspecified  notes,  submitted  a  new  bal¬ 
ance  sheet  which,  far  from  listing  these  notes  as  liabili¬ 
ties,  continued  to  maintain  Smith  had  no  liabilities. 

Appellant  argues  in  its  brief  (p.  70),  as  it  did  in  its 
petition  for  rehearing  (R.  2511),  that  Smith  did  not 
consider  these  notes  to  represent  actual  liabilities  im¬ 
pairing  his  financial  status,  since  they  were  given  to 
his  followers  who  had  loaned  him  money  for  his  relig¬ 
ious  activities,  and  would  not  resort  to  legal  action  to 
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compel  repayment.  But  this  argument  not  only  over¬ 
looks  the  $15,000  borrowed  to  make  possible  Smith’s 
purchase  of  appellant’s  preferred  stock,  but  also  the 
fact  that  he  testified  that  he  intended  to  repay  all  but 
one  of  the  loans  (App.  45A),  and  in  fact  repaid  some 
$44,000  by  the  time  of  the  hearing  (App.  223A). 

Appellant  also  argues  with  respect  to  Smith’s  sub¬ 
mission  of  an  incomplete  and  misleading  balance  sheet 
in  connection  with  its  AM  application,  that  appellant 
was  not,  in  fact,  required  to  submit  any  balance  sheet 
at  all,  and  that  appellant  cannot  therefore  be  held  ac¬ 
countable  for  the  falsehoods  contained  therein.  The 
application  form  calls  for  “a  financial  Statement  of 
each  party  furnishing  funds,  credit,  or  assurances 
thereof  as  of  recent  dates  showing  assets,  liabilities  and 
net  worth.  ”  (App.  18A) .  Appellant  now  contends  that 
this  clause  speaks  only  of  the  future  and  does  not  re¬ 
quire  the  submission  of  a  statement  by  any  party  who 
lias  already  paid  in  to  the  applicant  the  full  amount  of 
his  economic  stake  in  the  applicant  company.  And  it 
suggests  that  since  Smith  had  already  paid  for  his  origi¬ 
nal  fifty  shares  of  common  stock,  no  financial  statement 
was  necessary  at  the  time  the  AM  application  was  filed. 

In  view  of  the  fact  that  at  the  time  the  application 
was  filed.  Smith  had,  among  other  outstanding  liabili¬ 
ties,  two  notes  totalling  $15,000  for  money  borrowed 
to  enable  him  to  purchase  the  preferred  stock  of  Inde¬ 
pendent  if  he  so  determined,  (App.  151  A),  and  in  view 
of  the  fact  that  he  subsequently  was  forced  to  borrow 
an  additional  $1,660  from  his  wife  to  finance  his  De¬ 
cember  13,  1946  purchase  of  the  16  2/3  additional 
shares  of  common  stock,  (App.  119A),  it  is  clear  that 


49 


appellant’s  argument  is  wanting  in  merit  on  its  own 
terms.  But,  even  if  it  is  assumed  that  appellant  did  not 
have  to  file  the  balance  sheet  at  the  time  it  did  so,  that 
would  be  no  excuse  for  voluntarily  filing  a  false  or  mis¬ 
leading  balance  sheet.  It  is  obviously  just  as  important 
to  the  proper  administration  of  the  Communications 
Act  that  the  Commission  be  able  to  give  reliance  to 
information  voluntarily  submitted  by  licensees  and 
applicants  as  to  information  supplied  pursuant  to  Com¬ 
mission  order  or  request.27  As  the  Supreme  Court  has 
stated  with  respect  to  a  similar  argument  in  Federal 
Communications  Commission  v.  WOKO,  Inc.,  329  U.  S. 
223,  226-227: 

“It  is  said  that  in  this  case  the  Commission  failed 
to  find  that  the  concealment  was  of  material  facts 
or  had  influenced  the  Commission  in  making  any 
decision,  or  that  it  would  have  acted  differently 
had  it  known  that  the  Pickards  were  the  beneficial 
owners  of  the  stock.  We  think  this  is  beside  the 
point.  The  fact  of  concealment  may  be  more  sig¬ 
nificant  than  the  facts  concealed.  The  willingness 
to  deceive  a  regulatory  body  may  be  disclosed  by 

-7  Appellant  has  also  advanced  a  further  argument  that  the 
Commission  committed  reversible  error  by  stating  that  the  misrepre¬ 
sentations  of  Smith’s  financial  condition,  found  in  the  balance 
sheet  filed  with  its  application,  were  repeated  in  connection  with 
its  FM  application  (App.  264A)  whereas,  in  fact  no  balance  sheet 
was  filed  with  the  FM  application.  It  is  quite  clear,  however,  that 
this  error  is  not  prejudicial  and  does  not  excuse  the  failure  of  the 
applicant  to  submit  true  and  accurate  balance  sheets  on  the  two 
occasions  it  did  furnish  them.  Moreover,  the  particular  error  in 
the  Commission’s  decision  was  never  brought  to  the  Commission  s 
attention  by  appellant  either  in  its  extensive  exceptions  to  the 
proposed  decision  (R.  2212)  or  in  appellant’s  94  page  petition  for 
rehearing.  (R.  2472).  Since  this  is  the  case,  it  is  obviously  too 
late  to  raise  the  point  for  the  first  time  on  this  appeal.  See  Tri-State 
Broadcasting  Company  v.  Federal  Communications  Commission, 
71  App.  D.  C.  157,  159,  107  F.  2d  956,  958. 
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immaterial  and  useless  deceptions  as  well  as  ma¬ 
terial  and  persuasive  ones.” 

II.  The  Commission  Properly  Concluded,  from  Evidence  as 
to  Smith's  Past  Activities,  That  Because  Smith  Cannot 
Be  Entrusted  With  the  Responsibilities  and  Obligations 
of  a  Licensee,  a  Grant  of  Appellant’s  Application  Would 
Not  Serve  the  Public  Interest 

The  Commission  also  made  an  independent  deter¬ 
mination  on  grounds  other  than  those  discussed  in 
Point  I  above  that  it  was  unable  to  conclude  that  the 
public  interest  would  be  served  by  vesting  in  Smith 
the  public  responsibility  of  a  broadcast  licensee.  In 
reaching  this  conclusion  from  the  evidence  disclosing 
the  past  pattern  of  his  behavior,  the  Commission  made 
it  entirely  clear  that  it  was  not  concerned  with  the 
propriety  of  his  past  conduct  and  utterances,  as  such, 
but  was  rather  seeking  to  reach  a  conclusion  as  to  the 
manner  in  which  he  would  discharge  the  duties  of  a 
broadcast  licensee,  “in  which  role  he  will  have  the 
responsibility  of  determining  the  overall  radio  fare 
offered  to  the  listeners  in  the  service  area  of  his  sta¬ 
tion”  (J.  App.  265A). 

The  Commission's  inability  to  find  that  Smith  pos¬ 
sessed  the  requisite  qualifications  was  based  upon  con¬ 
sideration  of  undisputed  evidence  concerning  the  in¬ 
temperance  of  the  language  used  by  Smith  in  his  writ¬ 
ings,  sermons  and  broadcasts,  his  constant  habit  of 
attacking  the  honesty  and  sincerity  of  all  those  individ¬ 
uals  and  groups  with  which  he  found  himself  in  dis¬ 
agreement,  his  efforts  to  institute  economic  boycotts  of 
people  and  groups  who  failed  to  give  him  the  degree 
of  cooperation  which  he  demanded,  and  his  constant 


51 


!  solicitation  of  funds  on  tlie  basis  of  statements  of  ur- 
i  gent  need  which  were  contrary  to  fact, 
i  Appellant  contends  (Br.  p.  32)  that  the  Commission’s 
conclusion  was  based  on  consideration  of  factors  not 
i  properly  related  to  a  determination  of  the  applicant’s 
ability  to  serve  the  “  public  interest,  convenience  or 
necessity.”  But  this  contention  is  based  on  a  complete 
misconception  of  the  scope  of  the  “public  interest” 
standards,  and  of  the  consideration  of  the  “character” 
of  any  radio  station  applicant,  or  its  principal  officers, 
directors  or  stockholders,  prescribed  by  Sections  308 
i  (b)  and  319(a)  of  the  Communications  Act.  See 

M ester  v.  United  States ,  70  F.  Supp.  118,  affirmed,  332 
1  U.  S.  749.  “An  important  element  of  the  public  inter¬ 
est  and  convenience  affecting  the  issue  of  a  license  is  the 
ability  of  the  licensee  to  render  the  best  practicable 
i  service  to  the  communitv  reached  bv  his  broadcasts.  ” 

•>  V 

Federal  Communications  Commission  v.  Sanders 
I  Brothers  Badio  Station,  309  U.  S.  470,  475.  The  facili¬ 
ties  of  radio  are  not  large  enough  to  accommodate  all 
i  who  wish  to  use  them.  Appropriate  methods  must  be 
i  devised  for  choosing  among  the  many  who  apply.  Na¬ 
tional  Broadcasting  Company  v.  United  States,  319 
i  U.  S.  190,  216.  Therefore,  “in  determining  whether  a 
I  particular  applicant  should  be  permitted  to  operate 
so  important  and  restricted  a  facility  as  a  radio  station, 
which  reaches  into  the  homes  of  so  many  people,  it  is 
appropriate  that  the  Commission  examine  pertinent 
aspects  of  the  past  history  of  the  applicant.”  Mans¬ 
field  Journal  Co.  v.  Federal  Communications  Commis¬ 
sion,  86  U.  S.  App.  D.  C.  102, 107, 180  F.  2d  28, 33.  The 
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fact  that  the  Commission  is  prohibited  from  exercising 
any  powers  of  censorship  by  the  provisions  of  Section 

326  of  the  Communications  Act  emphasizes  the  import¬ 
ance  of  selection  of  applicants  who  can  be  relied  on  to 
exercise  their  judgment  in  the  selection  and  presenta¬ 
tion  of  program  material  with  adherence  to  standards 
of  good  taste.  See  Dumont  Laboratories  v.  Carroll,  1S4 
F.  2d  153  (C.  A.  3). 

This  responsibility  on  the  part  of  broadcast  licensees 
to  provide  the  listening  public  of  their  service  area  with 
the  ‘‘best  practicable  sendee/’  clearly  contemplates 
that  any  licensee  should  possess  necessary  character 
and  other  qualifications  which  indicate  a  disposition 
to  use  the  station  for  the  presentation  of  a  well  rounded 
program  schedule  of  interest  to  the  listening  public 
as  a  whole.  The  broadcast  licensee  may,  as  part  of 
such  an  overall  balanced  program,  present  his  own 
views  on  controversial  issues,  but,  since  the  paramount 
right  involved  is  that  of  the  public  to  be  informed  and 
to  secure  access  to  varying  viewpoints  on  controversial 
issues,  cf.  Associated  Press  v.  United  States,  326  U.  S. 
1,  20,  such  expression  must  not  be  to  the  exclusion  of 
other  views.  In  the  Matter  of  Editorialization  by 
Broadcast  Licensees,  1  (Part  2)  Pike  &  Fischer  R.R. 
p.  91 :201.  He  may  not  utilize  a  license  to  operate  a 
station,  given  him  to  serve  the  “public  interest”,  for 
the  sole  or  primary  purpose  of  advancing  his  own 
private  interests,  KFKB  Broadcasting  Association  v. 
Federal  JRadio  Commission,  60  App.  D.  C.  79,  47  F.  2d 
670,  or  to  foster  his  own  particular  ideas  on  social  prob¬ 
lems  while  vilifying  and  blackmailing  opposing  groups 
or  attacking  racial  or  religious  minorities,  Trinity 
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Methodist  Church ,  South  v.  Federal  Radio  Commission, 
61  App.  D.  0.  311,  62  F.  2d  850,  certiorari  denied,  284 
Lr.  S.  685.  And  the  Commission,  in  passing  on  applica¬ 
tions  for  licenses  is  consequently  obligated  to  consider 

evidence  relating  to  the  past  conduct  and  activities 
of  an  applicant  or  its  principal  officers  or  controlling 
stockholders  which  is  indicative  of  the  character  of 
the  applicant  and  its  ability  to  meet  these  serious  re¬ 
sponsibilities  if  it  is  entrusted  with  a  broadcast  license. 
Cf.  WBNX  Broadcasting  Co.,  Inc.,  4  Pike  &  Fischer, 
R.R.  244  (Memorandum  Opinion).  Examination  of 
the  Commission’s  findings  with  respect  to  Smith's  past 
activities  shows  conclusivelv  that  thev  are  reasonably 
related  to  a  consideration  of  Smith’s  qualifications  in 
the  light  of  the  foregoing  standards  and  on  the  basis 
of  supporting  evidence,  demonstrate  his  lack  of  the 
requisite  character  qualifications  to  become  the  con¬ 
trolling  stockholder  of  a  broadcast  station. 

While  there  was  considerable  adverse  testimonv  in 

* 

the  hearing  record  concerning  Smith’s  general  reputa¬ 
tion,  including  such  statements  that  he  is  a  “religious 
racketeer”,  operating  in  the  name  of  religion  for  his 
own  personal  gain  (R.  789-790) ;  that  he  is  a  fomenter 
of  religious  disturbances  who  “keeps  the  community 
in  an  uproar  by  appealing  to  their  prejudices  and  hat¬ 
reds”  (R.  556)  and  that  he  has  sown  the  seeds  of  “mis¬ 
trust  and  destruction  among  religious  groups,  denomi¬ 
nations,  and  church-related  institutions,  doing  so  by 
the  use  of  descriptive  language  and  epithets  which  are 
excessively  vituperousive  [sic],  extremely  vindictive, 
unfair,  unjust  and  abusive”  (App.  67A),  the  Commis- 
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si  on  expressly  refused  to  base  any  conclusions  adverse 
to  Smith  or  the  appellant  on  such  opinion  evidence. 
Instead,  it  recognized  that  the  record  also  contained 
a  great  quantity  of  opinion  evidence  favorable  to 
Smith,  and  observing  that  Smith’s  reputation  varied 
from  group  to  group  depending  upon  whose  opinion 
was  solicited,  it  based  its  conclusion  as  to  Smith’s  quali- 
fications  on  undisputed  evidence  as  to  his  own  conduct 
and  activities  (App.  250A-265A).  It  was  thus  the 
uncontradicted  evidence  as  to  what  Smith  did.  rather 
than  what  other  persons  thought  of  Smith  that  the  Com¬ 
mission  based  its  determination. 

In  view  of  the  fact  that  Smith,  along  with  his  wife, 
would  have  the  controlling  voice  in  the  management 
and  control  of  Radio  Station  WIBK  in  the  event  appel¬ 
lant  ’s  applications  were  granted.  Smith’s  past  conduct 
bn  the  air  and  his  relationships  with  other  radio  sta¬ 
tions  is  particularly  relevant  to  any  determination  as 
to  his  qualifications  to  own  or  operate  a  station  of  his 
own. 

The  past  history  of  Smith’s  radio  career  has  been 
turbulent.  Radio  Station  WFBC,  Greenville,  S.  Car.,  ] 
sold  time  to  Smith  on  an  average  of  twenty  daytime  pro¬ 
grams  per  month  from  December  1936  until  February 
193S  (App.  49A).  After  receiving  complaints  about 
the  disturbing  nature  of  Smith’s  broadcasts  (App. 

50A)  the  station  notified  him  that  he  could  no  longer 
have  time  on  the  station.  Smith  thereupon  induced  his 
followers  to  refrain  from  patronizing  anybody  who  ad¬ 
vertised  over  radio  station  IVFBC  and  to  refrain  from 
subscribing  to  newspapers  published  by  the  licensee  of 
the  station  (App.  50A).  Mr.  Roger  Peace,  licensee  of 
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station  WFBC,  who  also  publishes  the  two  newspapers, 
testified  that  Smith’s  boycott  resulted  in  the  loss  of  cir¬ 
culation  revenue  amounting  to  approximately  $10,000 
(App.  51  A).  He  also  testified  that  Smith  attacked  The 
Balentine  Packing  Company,  which  had  a  program 
adjacent  to  Smith’s  program  on  WFBC  (App.  52 A- 
54A),  as  a  result  of  which  the  company  cancelled  its 
time  on  the  air  to  avoid  further  embarrassment  (App. 
54A).2S 

The  history  of  Smith’s  relations  with  station  WSPA, 
Spartanburg,  South  Carolina,  is  also  significant.  When 
the  licensee  decided  to  adopt  a  policy  prohibiting  the 
solicitation  of  funds  over  the  air  on  the  station  and  so 
notified  Smith,  Smith  used  his  program  to  abuse  the 


28  Appellant  now  claims  it  was  not  permitted  to  cross-examine 
Mr.  Peace  as  to  his  position  on  the  “liquor”  question.  On  cross- 
examination  appellant’s  attorney  had  asked  Peace  whether  at  the 
time  of  Smith’s  boycott  of  the  Balentine  Company  there  was  an 
election  on  or  any  public  issue  being  considered  (App.  56A). 
Appellant’s  attorney  stated  that  it  was  his  purpose  to  show  that 
Peace's  newspaper  was  “pronounced  on  the  liquor  question  at  a 
tense  time  in  the  history  of  the  state”  and  that  “Smith  was  definitely 
opposed  to  it”  (App.  57A).  The  Presiding  Officer  ruled  that  appel¬ 
lant  could  show  that  Peace  and  Smith  were  “on  opposite  sides  of 
that  question”  (App.  5SA).  Appellant’s  counsel  asked  Peace 
whether  there  was  an  election  pending  at  the  time  of  the  boycott 
and  Peace  stated  that  he  did  not  know  or  recall  (App.  5SA).  Peace 
was  then  asked  by  appellant’s  counsel  whether  Peace’s  brother 
asked  Smith  not  to  say  anything  more  about  liquor.  An  objection 
to  this  question  was  sustained.  The  Presiding  Officer  then  stated 
(App.  58A-59A) : 

“Mr.  Peace  says  that  he  docs  not  recall  when  this  referendum 
or  prohibition  took  place.  If  you  have  some  other  witnesses 
that  can  tell  when  the  referendum  took  place,  and  offer  other 
witnesses  to  show  that  the  position  taken — that  this  referendum 
did  take  place  at  the  time,  or  about  the  time  when  Reverend 
Smith’s  contract  was  terminated,  and  that  had  a  bearing  on 
the  attitude  taken  by  Mr.  Peace’s  newspapers,  had  a  bearing 
upon  the  subscriptions  to  that  paper,  you  may  offer  that  testi¬ 
mony,  but  Mr.  Peace  says  he  does  not  know  or  recall,  himself, 
when  this  referendum  took  place.” 
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management  of  the  station  (App.  61A).  lie  subse¬ 
quently  publicly  threatened  to  expose  the  “true  owner” 
of  the  station,  thus  implying  that  the  acknowledged 
station  management  were  not  the  true  parties  in  inter¬ 
est,  and  urged  the  listeners  of  the  station  to  boycott  any 
advertisers  or  any  merchants  they  heard  advertising 
over  the  station.  Eventually  the  manager  refused  to 
give  Smith  any  more  time  over  the  station  (App.  62A). 

'Smith  bought  time  on  station  WNOX,  Knoxville, 
Tennessee,  from  1941  to  1946  (App.  63A).  When  the 
licensee  instituted  a  policy  of  no  longer  selling  time  for 
“commercial  religious  broadcasts”  (Apj).  63A)  Smith 
called  the  station  “Communistic”  and  stronglv  attacked 
the  station  management  in  his  subsequent  broadcasts 
over  that  station  (App.  64A).  Following  the  cancella¬ 
tion  of  his  program  over  Station  WNOX,  Smith  led  a 
“demonstration”  of  an  estimated  30,000  people  (App. 
80 A)  in  the  form  of  a  protest  march,  which  forced  the 
station  management,  which  feared  violence,  to  remove 
the  station  personnel  to  the  transmitter  site,  located 
outside  the  city,  and  to  close  the  station  (App.  65A). 
He  also  urged  his  followers  to  boycott  the  station  and 
the  Knoxville  paper  of  the  licensee  Seripps-Howard 
(R.  1886)  and  in  the  Carolina  Watchman  and  a  pam¬ 
phlet  entitled  “Termites  in  the  Temple”,  which  he  per¬ 
sonally  wrote,  (See  Exhibit  34,  R.  1868-1929),  made 
such  charges  as  that:  “The  News-Sentinel  and  WNOX 
are  anti-God,  anti-Bible,  anti-Church,  and  anti- 
Preacher”  (R.  1908),  and  that,  “your  News-Sentinel 
station  WNOX  has  grown  rich  off  the  ‘blood  of  your 
sons*  ”  (R.  1876). 
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Smith’s  manner  of  dealing  with  radio  stations  with 
which  he  found  himself  in  disagreement  is  also  re¬ 
flected  in  other  fields  in  which  he  found  himself  in  dis¬ 
agreement  with  particular  groups  or  individuals.  The 
record  discloses  many  examples  of  intemperance  and  of 
calculated  appeals  to  prejudice  (App.  70A-84A,  200 A- 
201  A,  R.  802-816,  R.  1856,  R.  1868-1956,  R.  2115-2126). 
Among  the  particular  objects  of  his  attack,  over  the 
radio,  in  the  Carolina  Watchman 2tt  and  other  publica¬ 
tions,  have  been  groups  opposed  to  the  prohibition  of 
liquor  (App.  77A),30  and  the  Catholic  Church  (App. 
52A).31  Smith’s  most  vigorous  attacks  were  reserved  for 
the  Federal  Council  of  Churches  of  Christ  in  America 
(App.  51  A,  74A-75A,  82A).  Thus,  an  article  contained 
in  The  Carolina  Watchman  of  July,  1946,  after  refer¬ 
ring  in  rather  vigorous  language  to  the  principles  advo¬ 
cated  by  the  Federal  Council,  asks:  “Do  the  preachers 
of  Knoxville  believe  in  such  gutter  theology?”  (App. 
74A)  In  a  paid  advertisement  carried  in  the  Knoxville 

-9  Although  Smith  did  not  personally  write  all  the  articles  con¬ 
tained  in  the  Carolina  Watchman,  he  testified  that  he  assumed  full 
responsibility  for  everything  published  therein.  (App.  176A). 

30  The  Carolina  Watchman  of  April,  1941  carried  a  copy  of  a 
sermon  delivered  over  two  unidentified  radio  stations  (App.  77A). 
The  sermon  entitled  "The  Liquor  Question”  contained  the  following 
(App.  76A-78A) : 

‘‘If  you  will  march  with  that  gang  [proponents  of  liquor], 
I  want  to  tell  you,  bud,  you  ain’t  fit  for  a  buzzard  to  puke  on.” 

31  In  a  sermon  delivered  over  his  own  station  (WIBK)  on  the 
subject  of  liquor  just  prior  to  a  referendum  on  that  subject,  Smith 
stated  (App.  200A): 

‘‘The  Roman  Catholic  Church  has  gone  into  the  liquor  busi¬ 
ness.  nearly  all  the  priests  drink  hard  liquor  and  wine.  Many 
of  the  Monks  and  Nuns  are  busy  making  it  in  their  monasteries. 
From  these  they  ship  to  all  parts  of  the  world.  The  Bene¬ 
dictine  brand,  the  most  deadly  poison  of  all  is  made  of  beetle- 
bug  juice — only  Rome  knows  how  to  make  this  hell  fluid,  used 
in  the  red  light  dens.” 
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Joiirnal  of  May  25, 1946,  Smith  referred  to  the  Federal 
Council  in  the  following  terms:  “green  eyed  monster”, 
“red  front  for  the  principles  of  Communism,  Socialism 
and  Fascism,”  “Mad  dog  from  hell”  (App.  70A-73A). 
And  in  another  article  appearing  in  the  Knoxville 
Journal  of  April  15, 1946,  Smith  characterized  the  Fed¬ 
eral  Council  of  Churches  as  an  organization  “from 
hell”  and  a  “green-eyed  monster  devouring  the  faith” 
(App.  73A). 

Smith  is.  of  course,  entitled  to  his  opinions — and  the 
fact  that  he  may  disagree  with  others  is  not  an  indica¬ 
tion  of  his  lack  of  qualifications  to  be  a  licensee,  nor  is 
the  fact  that  he  has  expressed  his  opinions  forcefully 
and  frequently.  But  it  is  something  quite  different  to 
use  the  radio  and  other  media  of  expression  to  revile 
arid  slander  the  opposition  in  a  manner  which  can  only 
be  characterized  as  a  deliberate  attempt  to  play  to  the 
lowest  possible  emotions  of  the  listening  audience. 
Trinity  Methodist  Church ,  South  v.  Federal  Radio 
Commission,  61  App.  D.C.  311,  62  F.  2d  850.  The  fact 
that  Smith  is  or  calls  himself  an  “evangelist”  does  not 
clothe  him  with  an  immunity  to  use  language  which 
would  not  be  tolerated  in  a  layman. 

The  record  also  reveals  that  Smith  has  frequently 
solicited  contributions  on  the  ground  of  desperate  need 
when  his  bank  balances  were  substantial.  In  the  Caro¬ 
lina  Watchman  for  March  1945  he  stated  that  “to 
lrieet  all  the  needs  of  the  Radio  Bible  Hour  for  the 
month  of  March  it  will  be  necessary  to  raise  over 
$4,000.”  (App.  142A).  The  bank  balance  in  the  Park 
National  Bank  for  March  1,  1945  was  $19,368.92  (App. 
142A)  and  on  March  31, 1945  it  was  $20,120.19.  (App. 
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142A.)  In  tlie  May,  1945  issue  of  the  Watchman,  he 
stated  “We  must  raise  $4,000  during  May  to  meet  all 
our  expenses”  (App.  257A).  The  bank  balance  for 
May  1,  1945  was  $16,628.21  (App.  143A)  and  on  May 
25,  1945,  $14,271.43  (App.  143A).  In  the  Watchman 
for  September  1945  Smith  stated  “now  friends,  we 
have  been  propping  up  our  finances  for  the  last  three 
months  through  our  tent  meetings  offerings.  But 
since  our  tent  meetings  are  over  we  will  have  to  trust 
you  faithful  friends  for  this  work  of  faith.  If  only 
400  would  send  $10.00  the  need  would  be  met  .  .  . 
so  folks,  you  see  your  money  is  not  being  wasted 
or  ‘hoarded  up\”  (App.  145 A.)  The  bank  balance 
carried  in  the  Park  National  Bank  on  June  1,  1945 
was  $14,261.32  (App.  145A),  on  July  14,  1945,  it 
was  $7,791.10  and  on  September  4,  1945  it  was  $12,- 
454.52  (App.  145A).  Thus  during  the  entire  period 
during  which  Smith  was  making  these  claims  of  his 
dire  need,  he  never  appears  to  have  had  less  than  $7,000 
in  the  bank  and  normally  the  balance  was  well  over 
$12,000.32 

Moreover,  in  the  issue  of  May  1947,  Smith  stated,  as 
part  of  a  fund  raising  drive,  that  “Our  broadcast  over 
NERF  costs  us  about  $1,000  per  week.”  (R.  2046.) 

32  In  its  brief  appellant  challenges  the  commission’s  conclusions 
on  this  point  because  the  daily  bank  balances  during  this  period 
were  not  shown.  Thus,  it  is  argued,  there  is  no  proof  that  Smith’s 
need  at  any  given  instant  was  not  as  great  as  he  represented  it  to  be. 
But  appellant  made  no  contrary  showing  that  the  shortage  of  funds 
was  ever  as  great  as  Smith  consistently  intimated.  And  examina¬ 
tion  of  Smith’s  testimony  on  this  matter,  (App.  140-146A  >  shows 
only  the  familiar  and  unsuccessful  efforts  to  pile  one  inconsistent 
excuse  upon  another.  Appellant’s  defense  therefore  resolves  itself 
into  reliance  upon  the  Commission’s  inability  completely  to  unravel 
the  hopelessly  confused  state  of  Smith’s  financial  accounts,  a  task 
which  his  own  accountant  was  unable  to  accomplish  in  a  satisfac¬ 
tory  manner. 
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This  is  despite  the  fact  that  Smith  paid  $S5,000  for  his 
rights  in  the  station  which  entitled  him  to  radio  time 
for  a  minimum  period  of  20  years,  which  amounts  to  a 
weekly  cost  of  only  $82  per  week.  Appellant  argues, 
however,  that  Smith’s  explanation  that  he  had  to  pay 
the  notes,  which  represented  the  liabilities  he  had  in¬ 
curred  in  connection  with  the  Mexican  station  transac¬ 
tion  (R.  1604),  or,  perhaps  his  alternative  explanation 
that  the  time  “I  am  now  using  .  .  .  over  that  station 
would  sell  ordinarily  for  $4,700  per  month.  That  is 
what  others  are  having  to  pay  for  it  right  now”  (R. 
1604),  (emphasis  added),  are  justification  for  Smith’s 
statement.  There  is  not  a  scintilla  of  evidence  in  the 
record,  however,  to  indicate  that  Smith  was  paying 
back  these  notes  at  the  rate  of  $1,000  a  week,  and  cer- 
tainlv  the  fact  that  the  time  Smith  had  over  the  air 
would  cost  others  $4,700  a  month  is  no  answer.  The 
statement  is  about  on  a  par  with  Smith’s  plea  for  funds 

in  Mav  1947  in  which  he  claimed  that  he  had  been  over- 
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drawn  at  the  bank  during  the  preceding  month, 
whereas  the  bank  statement  disclosed  that  at  no  time 
during  this  month  did  he  have  a  balance  of  less  than 
$3,742  (App.  146A). 

In  the  light  of  this  evidence  the  Commission  prop¬ 
erly  reached  the  following  conclusion  with  respect  to 
Smith’s  general  qualifications  in  its  decision  (App. 
265 A)  : 

We  have  dealt  at  some  length  with  the  language 
contained  in  Smith’s  writings,  sermons,  and  broad¬ 
casts,  his  attempted  boycotts,  and  his  attacks  upon 
individuals  and  other  religious  groups,  because  we 
feel  that  a  man  can  be  more  fairly  judged  only  by 
the  general  pattern  of  his  behavior  than  by  isolated 
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incidents.  .  .  .  Our  concern  in  this  proceeding 
is  not  with  the  propriety  of  individual  broadcasts 
containing  the  language  which  Smith  has  used  and 
the  attacks  which  he  has  made,  but  with  Smith’s 
qualifications  as  a  broadcast  licensee,  in  which  role 
he  will  have  the  responsibility  of  determining  the 
over-all  radio  fare  offered  to  the  listeners  in  the 
service  area  of  his  station.  In  attempting  to  antici¬ 
pate  his  behavior  as  a  licensee,  the  only  guide  we 
have  to  go  by  is  the  past  pattern  of  his  behavior 
as  a  private  individual.  Using  that  guide,  we  can¬ 
not  conclude  that  the  public  inte'rest  would  be 
served  by  vesting  in  Smith  the  public  responsi¬ 
bility  of  a  broadcast  licensee. 

Our  conclusion  as  to  Smith’s  lack  of  the  requisite 
qualifications  of  a  licensee  is  confirmed  by  the  use 
made  of  The  Carolina  Watchman  in  connection 
with  the  radio  broadcasts  to  solicit  funds  for  his 
religious  work.  The  sincerity  or  worthiness  of 
his  objectives  does  not  justify  the  methods  which 
he  has  used.  The  solicitation  of  contributions  on 
the  ground  of  desperate  need  at  times  when  his 
bank  balances  were  substantial  and  the  plea  that  a 
thousand  dollars  a  week  was  needed  for  broadcasts 
over  station  XERF  when  the  time  had  already 
been  paid  for  at  a  cost  averaging  less  than  eighty 
dollars  per  week  cannot  be  reconciled  with  the 
sense  of  responsibility  reasonably  to  be  expected 
of  one  vested  with  a  public  trust. 

There  is  no  contention  made  that  Smith’s  behavior  is 
other  than  what  Smith’s  own  advertisements,  his 
sermons  and  his  writings  reveal,  and  no  contention  was 
made  either  at  the  hearing  or  in  appellant’s  brief  that 
in  the  event  Smith  were  granted  a  station  license  his 


62 

conduct  would  be  any  different  from  wliat  it  lias  been 
in  the  past. 

Appellant  concedes,  in  its  brief  (p.  91),  that  under 
the  holding  of  this  Court  in  Trinity  Methodist  Church, 
South  v.  Federal  Badio  Commission,  61  App,  D.C. 
311,  62  F.  2d  850,  certiorari  denied,  284  U.S.  685, 
if  Smith  had  been  granted  a  station  license  and  had 
used  his  station  to  attack  the  Federal  Council  of 
Churches,  the  Catholic  Church,  the  Scripps-Howard 
newspaper  and  Radio  Station  WNOX  in  the  manner 
in  which  Smith  admittedly  has  done,  the  Commission 
would  be  entitled  to  terminate  his  license. 

The  Trinity  Methodist  Church  case,  supra,  was  a  re¬ 
newal  proceeding.  The  Commission  found  that  Dr. 
Shuler,  the  minister  in  charge  of  the  station  had  used 
it  to  attack  a  religious  organization,  that  the  broad¬ 
casts  by  Dr.  Shuler  were  sensational  rather  than  in- 
structive,  and  that  in  two  instances,  Dr.  Shuler  had 
been  convicted  of  attempting,  on  his  radio  talk,  to 
obstruct  the  orderly  administration  of  justice. 
Accordingly,  the  Commission  denied  the  application 
as  not  in  the  public  interest.  Appellant  contended  that 
the  Commission^  decision  was  unconstitutional  as  a 
violation  of  the  First  Amendment.  In  affirming  the 
Commission,  Judge  Groner  stated,  in  part:  61  App. 
D.  C.  311, 313,  62  F.  2d  850,  852 : 

“If  it  be  considered  that  one  in  possession  of  a 
permit  to  broadcast  in  interstate  commerce  may, 
without  let  or  hinderance  from  any  source,  use 
these  facilities,  reaching  out,  as  they  do,  from  one 
corner  of  the  country  to  the  other,  to  obstruct  the 
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administration  of  justice,  offend  the  religious  sus¬ 
ceptibilities  of  thousands,  inspire  political  distrust 
and  civil  discord,  or  offend  youth  and  innocence  by 
the  free  use  of  words  suggestive  of  sexual  immoral¬ 
ity,  and  be  answerable  for  slander  only  at  the  in¬ 
stance  of  the  one  offended,  then  this  great  science, 
instead  of  a  boon,  will  become  a  scourge,  and  the 
nation  a  theater  for  the  display  of  individual  pas¬ 
sions  and  the  collision  of  personal  interests.  This 
is  neither  censorship  nor  previous  restraint,  nor  is 
it  a  whittling  away  of  the  rights  guaranteed  by  the 
First  Amendment,  or  an  impairment  of  their  free 
exercise.” 

Appellant  does  not  argue  that  the  conduct  of  Dr. 
Shuler  and  that  of  J.  Harold  Smith  are  dissimilar,33 
but  attempts  to  argue  that  since  Smith’s  attacks  against 
other  groups  have  for  the  most  part  been  published 
in  the  Carolina  Watchman  and  over  the  air  on  sta¬ 
tions  other  than  WIBK,  the  Commission  is  powerless 
to  consider  these  activities  since  they  did  not  take 
place  over  the  station  for  which  he  is  seeking  to  ob¬ 
tain  a  license.  This  argument,  however,  has  been  set 
to  rest  by  Mansfield  Journal  Co.  v.  Federal  Communi¬ 
cations  Commission ,  86  U.S.  App.  D.  C.  102,  180  F.  2d 
28  and  M ester  v.  United  States ,  70  F.  Supp.  118, 
affirmed  332  U.S.  749.  In  both  of  these  cases  the  activi¬ 
ties  of  non-licensee  applicants  in  the  conduct  of  their 

33  Like  Dr.  Shuler.  Smith’s  statements  have  not  gone  unchallenged 
in  Court.  An  action  for  slander  was  filed  against  Smith  on  the 
basis  of  a  statement  made  by  him  before  a  large  audience  at  an 
evangelistic  meeting.  Smith  stated  that  he  did  not  blame  a  cer¬ 
tain  individual  for  not  living  with  his  wife  because  she  has  poisoned 
him.  Judgment  was  entered  against  Smith  and,  on  appeal,  the 
judgment  was  affirmed  bv  the  Supreme  Court  of  South  Carolina. 
Smith  v.  Smith,  9  SE  2d  584  (1940)  (R.  1959-1962). 
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non-radio  affairs  was  held  to  justify  denial  of  the 
applications. 

The  difficulty  with  appellant’s  reasoning  is  that 
Smith  is  appearing  as  an  applicant  for  a  radio  station 
license  and  not  as  a  minister  or  an  evangelist.  Of 
course,  as  an  individual.  Smith  may  “just  as  freely  as 
ever  criticize  religious  practices  of  which  he  does  not 
approve.  He  may  even  indulge  private  malice  or  per¬ 
sonal  slander — subject,  of  course,  to  be  required  to 
answer  for  the  abuse  thereof  ...”  Trinity  Methodist 
Church ,  South  v.  Federal  Radio  Commission,  61  App. 
I).  C.  311,  314,  62  F.  2d  850,  853,  but  as  an  applicant 
he  must  meet  the  requirements  of  the  Act  with  re¬ 
spect  to  character  qualifications  and  may  not  demand, 
as  of  right,  that  he  be  granted  a  station  license. 
The  licensing  system  established  bv  Congress  in  the 
Communications  Act  of  1934  was  a  proper  exercise  of 
its  power  over  commerce.  Federal  Radio  Commission 
v.  X el son  Brothers  B  &  M  Co.,  289  U.S.  266.  The 
standard  it  provided  for  the  licensing  of  stations  was 
the  “public  interest,  convenience,  or  necessity.”  De¬ 
nial  of  a  station  license  on  that  ground,  if  valid  under 
the  Act,  is  not  an  abridgement  of  the  rights  guaranteed 
by  the  First  Amendment.  National  Broadcasting 
Company  v.  United  States,  319  U.S.  190,  227.  See 
Bay  State  Beacon  Inc.  v.  Federal  Communications 
Commission,  84  U.  S.  App.  D.  C.  216,  171  F.  2d  826; 
Simmons  v.  Federal  Communications  Commission,  83 
U.S.  App.  D.  C.  262,  169  F.  2d  670  cert,  denied,  335 
U.S.  846;  Johnston  Broadcasting  Company  v.  Federal 
Communications  Commission,  85  U.S.  App.  D.  C.  40, 
175  F.  2d  351 ;  Mansfield  Journal  Company  v.  Federal 


65 


Communications  Commission ,  86  U.S.  App.  D.C.  102, 
180  F.  2d  28;  cf.  KFKB  Broadcasting  Assoc,  v.  Fed¬ 
eral  Radio  Commission ,  60  App.  D.C.  79,  47  F.  2d  670; 
Trinity  Methodist  Church,  South  v.  Federal  Radio 
Commission,  61  App.  D.  C.  311,  62  F.  2d  850. 

Appellant's  other  arguments  do  not  merit  extensive 
consideration.  It  is  suggested  that  denial  of  appel¬ 
lant’s  license  is  a  penalty.  But  as  the  Commission 
pointed  out  in  its  Memorandum  Opinion  and  Order 
(App.  275A-276A)  : 

As  a  result  of  the  evidence  and  our  findings 
thereon,  we  concluded  that  the  operation  of  the 
stations  proposed  by  petitioner  would  not,  for  the 
reasons  stated  in  the  Decision,  be  in  the  public 
interest  .  .  .  The  withholding  of  a  privilege, 
granted  by  the  Government  only  to  fully  quali¬ 
fied  applicants  [does  not]  amount  to  a  penalty, 
when  there  is  sound  basis  for  finding  the  applicant 
unfit.  Federal  Communications  Commission  v. 
WOKO,  Inc.  329  U.S.  223. 

A  closely  related  argument  is  that  by  denying 
appellant’s  license  the  Commission  is  favoring  one 
religious  group  over  another.  Obviously,  as  the  hear¬ 
ing  issues  make  clear  (App.  26A),  this  was  not  the 
question  before  the  Commission  and  the  Commission 
did  not  decide  that  any  one  religious  group  should  be 
favored  over  another  or  that  persons  holding  religious 
beliefs  similar  to  Smith  were  unqualified  to  be  licen¬ 
sees.  It  decided  solely  that  the  applicant  and  its 
principal  stockholder  J.  Harold  Smith  lacked  the  nec¬ 
essary  character  and  other  qualifications  that  were  a 
condition  precedent  to  the  grant  of  appellant’s  pending 
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application.  J.  Harold  Smith’s  religious  beliefs  were 
not  material  to  this  determination,  but  the  manner  of 
his  attacks  on  other  religious  groups  with  which  he 
disagreed  was.  Cf.  Trinity  Methodist  Church ,  South 
v.  Federal  Radio  Commission ,  61  App.  D.C.  311,  62 
F.  2d  850. 

Finally,  appellant  argues  that  “The  Commission 
erred  in  failing  to  find  that  the  various  activities  of 
Smith  were  illegal,  criminal  or  improper.”  This 
argument  stems  from  a  basic  misunderstanding  of  the 
Commission’s  function  under  the  Communications  Act. 
The  Commission  is  not  necessarily  required  to  find  that 
a  man’s  actions  are  criminal  or  illegal  in  order  to  con¬ 
clude  that  he  is  unqualified  to  hold  a  station  license. 
Despite  appellant’s  efforts  to  distinguish  Mansfield 
Journal  Co.  v.  Federal  Communications  Commission , 
86  U.S.  App.  D.  C.  102, 180  F.  2d,  28,  its  holding  is  con¬ 
trolling  here.  In  that  case,  the  Commission  had  deter¬ 
mined  that  it  was  contrary  to  the  public  interest  to 
grant  a  license  to  a  newspaper  which  had  attempted 
to  suppress  competition.  Appellant  argued  that  this 
amounted  to  enforcement  of  the  anti-trust  laws.  In 
affirming,  this  Court  specifically  pointed  out  that  the 
Commission  had  not  decided  whether  Mansfield  had 
violated  the  anti-trust  laws,  and  that  whether  Mans¬ 
field  practices  were  legal  or  illegal  was  beside  the 
point  since  Congress  had  intended  that  there  be  com¬ 
petition  in  the  radio  broadcasting  field.  See,  National 
Broadcasting  Co.  v.  United  States,  319  U.S.  190.  Here, 
on  the  basis  of  Smith’s  past  conduct,  the  Commission 
has  concluded  from  the  general  pattern  of  his  behavior 
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that  the  public  interest  would  not  be  served  by  vesting 
in  Smith  the  public  responsibility  of  a  broadcast 
licensee.34  It  is  submitted  that  the  Commission  was 
amply  justified,  on  the  basis  of  substantial  and  undis¬ 
puted  evidence,  in  concluding  that  Smith  was  unfit  to 
be  entrusted  with  the  responsibilities  of  station  opera¬ 
tion.33 


III.  The  Commission's  Findings  and  Conclusions  Are  Adequate 
to  Support  Its  Determinations  That  the  Application  for 
License  Should  Be  Denied  and  the  Application  for 
Transfer  Should  Be  Dismissed  as  Moot 

Appellant  has  advanced  a  series  of  collateral  argu¬ 
ments  designed  to  show  that  even  if  the  Commission’s 
basic  findings  and  conclusions  are  supported  by  the 
record,  its  ultimate  determination  to  deny  applicant’s 
license  application  was  invalid.  Thus  appellant  argues 
that  in  the  absence  of  a  valid  adverse  determination 
concerning  the  personal  qualifications  of  Mrs.  Smith 
and  Marvin  Thompson,  appellant’s  other  stockholders 
and  directors,  the  conclusions  with  respect  to  J.  Harold 
Smith  cannot  form  the  basis  of  anv  adverse  decision; 

*  7 


34  Appellant  criticizes  the  Commission’s  use  of  the  word  “intem¬ 
perate”  to  characterize  Smith’s  language,  arguing  that  what  might 
be  temperate  in  a  soldiers’  barracks  would  be  intemperate  at  a  tea 
party.  It  is  submitted  that  some  of  Smith’s  statements  would  not 
go  unnoticed  even  in  a  barracks.  However,  the  statements  involved 
here  were  made  in  the  press  and  over  the  radio,  including  Sta¬ 
tion  WIBK. 

35  Appellant  argues  that  because  the  Presiding  Officer  stated  that 
he  was  not  going  to  make  any  finding  as  to  whether  the  Federal 
Council  of  Churches  is  communist  or  non-communist  that  appel¬ 
lant  has  been  denied  a  fair  hearing.  Obviously  the  Federal  Com¬ 
munications  Commission  is  not  the  proper  tribunal  to  try  that 
question.  An  examination  of  Commissioner  Durr's  ruling  in  the 
light  of  appellant’s  offer  of  proof  is  enough  to  disclose  that  no 
error  was,  in  fact,  committed.  (App.  181A-1S9A). 
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that  the  Commission  erred  in  failing  to  make  any 
formal  conclusions  as  to  the  character  of  the  corporate 
applicant  as  distinguished  from  Smith;  that  it  failed 
to1  consider  the  meritorious  operation  of  station  WIBK 
during  the  period  in  which  the  instant  case  was  pending 
before  the  Commission;  and  that  it  erred  in  not  per¬ 
mitting  Smith  and  his  wife  to  transfer  their  stock 
to1  other  persons  after  the  commencement  of  the  hearing 
on  Independent's  applications.  All  of  these  conten¬ 
tions  are  without  merit  and,  for  the  most  part,  have 
been  already  fully  disposed  of  by  the  courts. 

i  The  argument  that  the  failure  to  make  adverse  find¬ 
ings  and  conclusions  concerning  the  qualifications  of 
Mrs.  Smith  and  Thompson  precludes  any  ultimate 
determination  adverse  to  the  applicant  corporation 
requires  little  consideration.  It  has  long  been  estab¬ 
lished  that  an  applicant  for  broadcast  facilities  can¬ 
not  plead  its  corporate  innocence  of  the  transgressions 
of  its  leading  stockholders  and  officers  even  where  the 
guilty  parties  control  less  than  a  majority  of  the 
stock.  Thus  in  Federal  Communications  Commission 
vi  WOKO,  Inc.,  329  U.  S.  223,  the  Supreme  Court  re¬ 
jected  an  argument  similar  to  that  presented  here, 
stating  (329  U.  S.  227) : 

“We  are  told  that  stockholders  owning  slightly 
more  than  50  percent  of  the  stock  are  not  found 
to  have  had  any  part  in  or  knowledge  of  the  con¬ 
cealment  or  deception  of  the  Commission.  This 
may  be  a  very  proper  consideration  for  the  Com¬ 
mission  in  determining  just  and  appropriate  ac¬ 
tion.  But  as  matter  of  law,  the  fact  that  there 
are  innocent  stockholders  cannot  immunize  the 
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corporation  from  tlie  consequence  of  such  decep¬ 
tion.  .  .  .  Consequences  of  such  acts  cannot  be 
escaped  by  a  corporation  merely  because  not  all 
of  its  stockholders  participated.” 

See  M ester  v.  United  States,  70  F.  Supp.  118  affirmed, 
332  U.  S.  749,  (denial  of  transfer  to  partnership  upheld 
in  part  on  grounds  that  one  of  two  partners  was  eva¬ 
sive  and  misrepresented  facts  in  his  testimony  before 
the  Commission).  Cf.  Calumet  Broadcasting  Corpora¬ 
tion  v.  Federal  Communications  Commission,  82  U.  S. 
App.  D.  C.  59,  160  F.  2d  285. 

Particularlv  relevant,  in  view  of  the  fact  that  in  the 
instant  case  Smith  and  his  wife  between  them  owned 
6673%  of  the  common  voting  stock,  is  the  decision  of 
this  Court  in  KFKB  Broadcasting  Association  v.  Fed¬ 
eral  Radio  Commission,  60  App.  D.  C.  79,  47  F.  2d  670, 
where  a  decision  denying  renewal  of  a  license  to  sta¬ 
tion  KFKB  on  the  basis  of  the  activities  of  Dr.  Brink- 
ley  was  affirmed,  though  Brinkley  himself  owned  only 
3  of  the  1000  shares  of  the  capital  stock  of  the  appli¬ 
cant  corporation.  As  the  Court  there  said  60  App. 
D.  C.  80,  47  F.  2d  671 : 

“The  evidence  tends  to  show  that  Dr.  J.  R. 
Brinkley  established  Station  KFKB,  the  Brinkley 
Hospital,  and  the  Brinkley  Pharmaceutical  Asso¬ 
ciation,  and  that  these  institutions  are  operated 
in  a  common  interest.  While  the  record  shows  that 
only  3  of  the  1 ,000  shares  of  the  capital  stock  of  ap¬ 
pellant  are  in  Dr.  Brinkley’s  name  and  that  his 
wife  owns  381  shares,  it  is  quite  apparent  that  the 
Doctor  actually  dictates  and  controls  the  policy 
of  the  station.” 
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That  the  Commission  was  justified  in  considering 
the  ownership  interests  of  husband  and  wife  as  joint, 
is  evidenced  by  the  fact  that  the  appellant,  in  a 
transfer  of  control  application  filed  during  the  course 
of  the  proceedings,  requested  authority  for  the  trans¬ 
fer  of  the  stock  owned  by  both  J.  Harold  Smith  and 
his  wife  (R.  2336).  Having  considered  in  great  detail 
the  character  of  J.  Harold  Smith  who,  with  his  wife 
owned  the  controlling  interest  in  the  corporation,  the 
Commission  was  of  course  not  required  to  make 
separate  findings  as  to  Mrs.  Smith  and  Marvin  I. 
Thompson,  and  it  reasonably  concluded  that  the  ap¬ 
plicant  did  not  possess  the  necessary  character  quali¬ 
fications.36 

1  Appellant’s  closely  related  argument  that  the  Com¬ 
mission's  decision  should  have  set  forth  its  conclusions 
as  to  the  character  and  qualifications  of  the  corporate 
applicant,  as  distinguished  from  Smith,  (App.  Br. 
32)  cannot  be  distinguished  from  a  similar  argument 
rejected  by  this  Court  in  Mansfield  Journal  Co.  v. 
Federal  Communications  Commission,  86  App.  D.C. 
102, 180  F.  2d  2S.  This  Court  there  sustained  the  Com¬ 
mission's  right  to  “look  beyond  the  corporate  name 
and  notice  the  character  of  the  individual”  and  recog¬ 
nized  that  it  is  frequently  necessary  “to  seek  out  and 
give  weight  to  the  identity  and  characteristics  of  the 
controlling  officers  and  stockholders  of  a  corporation.” 

36  With  respect  to  Thompson,  at  least,  the  record  sustains  no 
basis  for  any  presumption  of  innocence.  For  he  it  was  who  prepared 
and  filed  the  long  series  of  applications,  amendments  and  other 
pleadings,  described  supra  at  pp.  12-29,  which  conveyed  to  the 
Commission  the  completely  false  impression  as  to  the  corporate 
organization  and  distribution  of  stock  of  the  appellant. 
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Appellant’s  argument  that  Smith  is  not  the  applicant 
and  that  the  character  of  the  corporation  alone  should 
be  considered  was  presented  to  the  Commission  in  the 
appellant's  petition  for  reconsideration.  In  denying 
that  petition  the  Commission  pointed  out  in  its  Mem¬ 
orandum  Opinion  and  Order  (App.  270 A)  that  the 
argument  ignored  Smith’s  interest  and  position  in 
the  applicant.  The  Commission  there  held,  in  line 
with  this  Court’s  ruling  in  the  Mansfield  Journal 
case,  supra ,  that  (App.  273A)  : 

“In  considering  an  application  by  a  corporation, 
we  cannot  separate  the  qualifications  of  the  indi¬ 
vidual  stockholders,  officers  and  directors  and 
those  of  the  corporation,  since  it  is  through  the 
individuals  that  the  policies  of  the  corporation  are 
formed  and  carried  out.  To  find  that  Smith  is 
disqualified  and  the  corporation  qualified  would 
require  us  to  close  our  eyes  to  all  facts  upon 
which  we  could  determine  the  qualifications  of 
applicants.” 

Equally  without  support  is  appellant’s  argument 
that  the  Commission  failed  to  consider  the  merito¬ 
rious  operation  of  Station  WIBK.  Here  again  the 
Supreme  Court’s  decision  in  WOKO  furnishes  the 
conclusive  answer  to  this  argument.  There,  as  in  the 
instant  case,  it  was  argued  that  the  Commission  could 
not  refuse  to  renew  a  license  because  of  misrepresen¬ 
tations  made  to  the  Commission  without  first  consider¬ 
ing  and  making  findings  with  respect  to  the  quality 
of  the  station’s  service  in  the  past  and  its  equipment 
for  good  service  in  the  future.  The  Supreme  Court 
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rejected  the  argument,  however,  and  stated,  329  U.S. 
223  at  p.  229: 

“It  mav  verv  well  be  that  this  Station  has  es- 
«  •> 

tablished  such  a  standard  of  public  service  that 
the  Commission  would  be  justified  in  considering 
that  its  deception  was  not  a  matter  that  affected 
its  qualifications  to  serve  the  public.  But  it  is 
the  Commission,  not  the  courts,  which  must  be 
satisfied  that  the  public  interest  will  be  served  by 
renewing  the  license.  And  the  fact  that  we  might 
not  have  made  the  same  determination  on  the 
same  facts  does  not  warrant  substitution  of  judi¬ 
cial  for  administrative  discretion  since  Congress 
has  confided  the  problem  to  the  latter.” 

If.  because  of  misrepresentations,  the  Commission 
might,  as  in  the  WOKO  case,  refuse  to  renew  the  li¬ 
cense  of  a  station  which  had  been  in  operation  for  many 
years  without  making  findings  as  to  the  meritorious 
operation  of  the  station,  certainly  it  need  not  make 
such  findings  with  respect  to  the  proposed  future 
operation  of  a  station  such  as  WIBK  which  has  never 
been  regularly  licensed,  and  has  only  operated  pursu¬ 
ant  to  temporary  authorizations  at  the  very  time  that 
the  applicant’s  qualifications  to  receive  a  permanent 
license  was  being  considered  by  the  Commission. 
Clearly  such  interim  operation,  during  a  period  in 
which  the  permittee  is  well  aware  its  conduct  is  under 
investigation,  is  not  indicative  of  how  it  might  operate 
if  it  secures  a  permanent  license. 

Appellant  has  suggested  that  the  Commission  should 
have  considered,  as  a  less  severe  alternative  to  the 
absolute  denial  of  appellant’s  applications,  whether  the 
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public  interest  might  not  be  served  by  the  approval  of 
the  application  it  filed  on  February  23,  1949,  seeking 
the  Commission’s  consent  to  transfer  control  over  the 
appellant  corporation  through  the  sale  of  the  stock 
owned  by  Mr.  and  Mrs.  Smith  to  two  new  parties, 
James  T.  Cox,  Jr.  and  C.  L.  Schenck,  and  the  granting 
of  the  applications  to  the  appellant  as  so  purged 
(App.  Br.  106).  It  is  clear,  however,  that  any  such 
consideration  on  the  Commission’s  part  would  have 
been  inappropriate.  As  the  Commission  stated  in  its 
Memorandum  Opinion  and  Order  of  June  2,  1950,  the 
transfer  application,  which  was  not  filed  until  nearly 
eight  months  after  the  issuance  of  the  Initial  Decision 
denying  appellant’s  applications  for  an  AM  license 
and  an  FM  construction  permit,  was  not  part  of  the 
licensing  proceeding  upon  which  the  extensive  hear¬ 
ings  had  been  held.  (App.  271A).  The  holder  of  an 
outstanding  license  or  construction  permit  is  author¬ 
ized  to  assign  such  authorization  or  to  transfer  control 
over  any  corporate  licensee  or  permittee  if  it  first 
secures  the  approval  of  the  Commission,  pursuant  to 
Sections  310(b)  and  319(b)  of  the  Communications 
Act.  But  any  such  transfer  application  could  only 
entitle  the  proposed  transferee  to  stand  in  the  shoes 
of  the  original  holder  of  the  license  or  construction 
permit.  A  transfer  application  may  not  be  used  as 
a  device  for  amending  pending  applications  for  li¬ 
censes  or  construction  permits  or  renewal  thereof  when 
it  appears  that  the  applicant  may  not  be  found  quali¬ 
fied  by  the  Commission.  Consequently  the  Commission 
correctly  held  that,  when  it  concluded  that  the  appel¬ 
lant  was  not  qualified  to  be  either  a  licensee  or  per- 
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mittee  of  any  broadcast  station,  nothing  remained  in 
the  nature  of  a  construction  permit  or  license  which 
could  have  been  transferred  to  any  new  part.  Cf.  Broad¬ 
casting  Service  Organization,  Inc.,  (WORL),  3  Pike 
&  Fischer,  R.R.  979,  994,  affirmed,  Federal  Communi¬ 
cations  Commission  v.  Broadcasting  Service  Organiza¬ 
tion,  Inc.,  337  U.S.  901. 

IV.  The  Commission  Properly  Heard  Appellant's  Application 
for  an  FM  Construction  Permit  and  Its  Application  for 
License  to  Cover  Its  AM  Construction  Permit  in  One 
Consolidated  Proceeding 

Appellant  contends  in  its  brief  that  the  Commission’s 
decision  is  void  insofar  as  it  applies  to  appellant’s 
application  for  an  AM  station  license  because  of  the 
Commission's  alleged  failure  to  comply  with  Sections 
312(a)  and  319(b)  of  the  Communications  Act.  Ap¬ 
pellant's  argument  is  that  if  new  matters,  which  would 
make  the  grant  of  a  station  license  contrary  to  the  pub¬ 
lic  interest,  first  come  to  the  Commission's  attention 
after  the  grant  of  the  construction  permit,  the  only  way 
the  Commission  can  avoid  issuing  the  permittee  a  regu¬ 
lar  license  is  to  revoke  the  construction  permit  pur¬ 
suant  to  the  provisions  of  Section  312(a)  of  the  Act.37 

37  Appellant  also  argues  that  the  denial  of  appellant’s  applica¬ 
tion  for  a  station  license  violates  Section  9(b)  of  the  Administra¬ 
tive  Procedure  Act  (5  U.S.C.  §  100S)  which  provides  in  applicable 
part  that: 

Except  in  cases  of  willfulness  or  those  in  which  public  health, 
interest,  or  safety  requires  otherwise,  no  withdrawal,  suspen¬ 
sion.  revocation,  or  annulment  of  any  license  shall  be  lawful 
unless,  prior  to  the  institution  of  agency  proceedings  therefor, 
facts  or  conduct  which  may  warrant  such  action  shall  have 
been  called  to  the  attention  of  the  licensee  by  the  agency  in 
writing  and  the  licensee  shall  have  been  accorded  opportunity 
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Like  many  of  appellant’s  other  claims  this  argument 
is  new  in  its  brief,  and  was  never  raised  before  the  Com¬ 
mission  at  any  prior  stage  of  the  proceeding.38  In  any 
event,  it  is  completely  lacking  in  substance. 

Appellant’s  argument  is  based  upon  a  misconstruc¬ 
tion  of  the  licensing  provisions  of  the  Communications 
Act  and  particularly  of  Section  319.  This  section 
makes  the  grant  of  a  construction  permit  a  condition 
precedent  to  the  grant  of  a  station  license  and  pre¬ 
scribes  the  facts  which  must  be  set  forth  in  the  applica¬ 
tion.  Section  319(b)  provides  that  upon  completion 
of  the  station  construction,  in  accordance  with  the 
terms  of  the  construction  permit,  and  upon  it  appear¬ 
ing  that  “no  cause  or  circumstance  arising  or  first  com¬ 
ing  to  the  knowledge  of  the  Commission  since  the 


to  demonstrate  or  achieve  compliance  with  all  lawful  require¬ 
ments. 

This  argument  stems  from  appellant’s  misunderstanding  of  the 
Commission’s  action.  The  Commission  neither  withdrew,  sus¬ 
pended.  revoked  or  annulled  a  license  but  denied  an  application 
for  a  station  license.  Section  9(b)  therefore  does  not  apply.  More¬ 
over,  even  in  cases  of  revocation  there  is  no  requirement  that  the 
licensee  be  given  prior  notice  if  the  licensee’s  conduct  is  willful,  as 
in  this  case. 

38  Appellant  filed  a  lengthy  Petition  for  Rehearing  (R.  2472- 
2567)  in  which  several  pages  (R.  2550-2557)  were  devoted  to 
objections  as  to  the  type  of  hearing  it  had  been  afforded.  But  these 
objections  related  to  the  specification  of  issues  in  the  notice  of 
hearing  and  the  opportunity  which  appellant  had  had  to  present 
evidence.  No  contention  was  made,  as  here,  that  the  proceeding 
was  void  because  it  was  not  a  revocation  proceeding. 

Furthermore,  at  the  commencement  of  the  hearing  in  this  case 
the  Presiding  Officer  stated  that  the  proceeding  involved  the  applica¬ 
tion  for  construction  permit  for  appellant’s  FM  broadcast  station 
and  its  application  for  license  to  cover  the  construction  permit 
for  its  AM  station  and  that  the  regular  course  of  procedure  would 
be  for  the  applicant  to  proceed  with  its  case  first.  The  Presiding 
Officer  asked  whether  there  were  any  objections  to  that  course,  and 
the  attornev  for  the  appellant  answered  there  were  no  objections 
(R.  391), 
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granting  of  the  permit,  [which]  would,  in  the  judg¬ 
ment  of  the  Commission,  make  the  operation  of  such 
station  against  the  public  interest/'  the  Commission 
shall  issue  a  license  to  the  permittee  for  the  operation 
of  the  station.  Section  309(a)  of  the  Act  clearly  pro¬ 
vides  for  the  examination  of  any  ‘‘application  for  a 
station  license”  (none  of  which  may  be  granted  unless 
a  construction  permit  has  first  been  issued)  and  pro¬ 
vides  that  in  the  event  the  Commission  upon  examina¬ 
tion  of  any  such  application  does  not  determine  that 
the  public  interest  would  be  served  by  a  grant  thereof, 
the  license  application  shall  be  designated  for  hearing. 

While  appellant  is  correct  in  stating  that  in  the 
actual  practice  the  Commission  usually  makes  its  prin¬ 
cipal  examination  of  an  applicant’s  qualifications  upon 
consideration  of  his  application  for  construction  per¬ 
mit  under  Section  319  of  the  Communications  Act,  it 
does  not  follow  that  the  Commission  is  precluded  from 
later  holding  a  hearing  upon  the  application  for  a  sta¬ 
tion  license  if  facts  have  come  to  its  attention  since 
granting  the  construction  permit  which  indicate  that 
the  grant  of  a  license  might  not  be  in  the  public  interest. 
Appellant  contends  that  once  a  construction  permit  has 
been  issued,  a  proceeding  designed  to  ‘‘terminate  a  con¬ 
struction  permit”  is  concerned  with  “divestiture” 
and  not  whether  some  other  authorization,  i.e.,  a 
license,  should  be  issued  (Br.  19).  Therefore,  appellant 
concludes  that  “the  only  procedure  open  to  the  Commis¬ 
sion  in  its  attack  upon  appellant’s  AM  construction  per¬ 
mit  was,  and  continues  to  be,  the  revocation  procedure 
specified  in  Section  312(a)  of  the  Act”  (Br.  19).  But 
this  conclusion  of  the  appellant  erroneously  assumes 
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that  a  construction  permit  automatically  ripens  into 
a  station  license,  and  entirely  ignores  the  express  lan¬ 
guage  to  the  contrary  of  Section  319(b),  as  well  as  Sec¬ 
tion  309(a)  which  provides  for  hearings  on  applica¬ 
tions  for  station  licenses  where  the  Commission  after 
examination  fails  to  conclude  that  the  grant  would  be 
in  the  public  interest. 

The  appellant  argues  that  the  Commission  has  “fol¬ 
lowed  the  revocation  procedure  in  other  cases  involving 
construction  permits’ ’  (Br.  23),  and  that  therefore  the 
procedure  herein  followed  is  necessarily  improper. 
This,  of  course,  does  not  follow  logically,  nor  is  it  a 
sound  interpretation  of  the  provisions  of  the  Act. 
Under  certain  circumstances  the  appropriate  pro¬ 
cedure  for  the  Commission  to  adopt  upon  becoming 
aware  of  activities  of  a  permittee  which  disqualify  it 
from  ever  becoming  a  licensee  may  be  to  proceed  to 
revoke  the  construction  permit ;  in  others  it  may,  with 
equal  or  greater  propriety,  hold  a  hearing  on  the  ap¬ 
plication  for  station  license.  Where  facts  come  to  the 
Commission’s  attention  which  indicate  a  permittee  is 
not  qualified  to  be  a  licensee  at  a  time  when  the  con¬ 
struction  of  the  station  has  not  been  substantiallv 

•> 

completed  and  no  application  for  license  has  been 
filed,  it  is  clearly  appropriate  for  the  Commission  to 
institute  proceedings  to  revoke  the  construction  permit 
forthwith  rather  than  to  allow  the  station  construction 
to  proceed  and  withhold  action  until  an  application  for 
station  license  is  filed.39 

30  In  re  Revocation  of  the  Construction  Permit  of  KCRO.  6  Pike 
&  Fischer  R.R.  530,  referred  to  by  appellant,  was  a  case  where  the 
construction  permit  was  revoked  at  a  time  when  construction  of 
the  station  had  not  been  completed,  the  station  was  not  on  the  air, 
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Similarly,  where  a  license  application  has  not  been 
filed  and  the  permittee's  qualifications  are  in  issue  due 
to  alleged  misrepresentations  made  to  the  Commission 
in  connection  with  another  station  in  which  the  per¬ 
mittee  has  an  interest  and  revocation  proceedings  have 
already  been  instituted  with  respect  to  the  license  of 
such  other  station,  it  may  be  proper  for  the  Commis¬ 
sion  to  revoke  the  construction  permit  and  consolidate 
the  proceedings  as  in  the  KFMA  case  referred  to  by 
appellant.40  In  cases  where  construction  has  been  com- 


and  no  application  for  a  station  license  been  filed.  The  construc¬ 
tion  permit  for  KCRO  was  granted  November  19,  1948  without 
hearing.  The  grant  was  conditioned  on  the  filing  of  an  applica¬ 
tion  for  modification  of  permit  specifying  an  antenna  site  and 
transmitter  system  meeting  the  requirements  of  the  Standards  of 
Good  Engineering  Practice.  Such  a  modification  application  was 
filed  February  7.  1949.  and  amended  March  7,  1949  (File  No. 
BMP-4450:  Docket  9483).  The  application  for  modification  was 
still  pending  at  the  time  the  Commission  learned  that  the  applicant 
had  misrepresented  his  financial  position.  On  October  14,  1949, 
following  an  investigation  by  the  Commission,  the  construction 
permit  was  revoked.  The  matter  was  set  for  hearing  at  the  per¬ 
mittee’s  request  and  the  Order  of  Revocation  was  affirmed  by  an 
Initial  Decision  of  July  13,  1950,  6  Pike  <fc  Fischer,  R.R.  530, 
adopted  as  the  Commission’s  Final  Decision  on  August  9,  1950. 

40  In  the  KFMA  case.  In  re  Revocation  of  Construction  Permit 
of  Station  KFMA,  6  Pike  &  Fischer,  R.R.  433,  the  Commission’s 
Order  dated  June  21,  1950,  stated  that  the  sole  stockholder  of 
KFMA.  who  was  also  the  president,  secretary  and  treasurer  of  the 
permittee  corporation,  was  a  stockholder  and  director  of  Station 
\VNFT  whose  license  had  been  revoked  by  the  Commission  a 
month  earlier.  May  23,  1950.  for  false  information,  etc.,  filed  with 
the  Commission.  The  construction  permit  for  KFMA  had  been 
granted  July  7,  1949,  but  construction  of  the  station  had  not  been 
completed  and  no  application  for  license  had  been  filed.  By  Order 
of  August  23.  1950,  the  revocation  of  the  WXLT  license  and  the 
KFMA  construction  permit  were  consolidated  for  the  reason  that 
both  of  the  proceedings  “arose  from  the  same  fact  situation.” 
(Order  of  August  23.  1950,  Docket  9684,  In  re  WXLT ,  and  Docket 
9709,  In  re  KFMA). 

In  the  case  at  bar,  the  same  fact  situation  was  the  basis  of  the 
Commission’s  concern  as  to  whether  the  appellant’s  application 
for  both  an  FM  construction  permit  and  a  station  license  to  cover 
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pleted,  however,  and  an  application  for  a  station  license 
has  been  filed,  a  very  different  situation  faces  the  Com¬ 
mission.  In  such  situations,  the  procedure  which  the 
Commission  decides  to  follow  cannot  in  any  event 
forestall  construction  and  other  expenditure  of  time 
and  money  which  may  have  already  taken  place.  It  is 
clearly  reasonable  therefore  to  hold  a  hearing  on  the 
permittee’s  station  license  application  under  Section 
309(a)  of  the  Act  rather  than  to  proceed  by  revocation 
proceedings  on  the  construction  permit,  the  purpose  of 
which  has  been  accomplished.  The  Commission  has, 
therefore,  in  such  cases,  designated  the  station  license 
application  for  hearing.41 


its  AM  construction  permit  should  be  granted.  Appellant,  of  course, 
does  not  question  the  propriety  of  designating  for  hearing  its 
application  for  an  FM  construction  permit.  But  appellant's 
qualifications  to  be  a  licensee  of  any  station  or  type  of  station 
were  in  question  and  a  consolidated  hearing  on  the  two  applica¬ 
tions  was  obviously  the  most  expeditious  way  to  dispose  of  the 
matter. 

41  An  example  of  this  is  the  construction  permit  granted  to  the 
Midwest  Broadcasting  Company  on  April  28,  1947,  for  the  con¬ 
struction  of  WMAW,  Milwaukee,  Wisconsin.  See  Midwest  Broad¬ 
casting  Co.,  6  Pike  &  Fischer,  R.R.  204a.  The  construction  was  com¬ 
pleted  and  the  station  went  on  program  tests  on  March  24,  1948. 
An  application  for  a  regular  station  license  was  filed  on  March  22, 
1948.  However,  information  had  come  to  the  attention  of  the 
Commission  which  caused  it  to  believe  the  station  should  not  be 
licensed  because  of  false  and  misleading  representations  made  to 
the  Commission.  Following  the  receipt  of  this  information,  an 
investigation  was  conducted  by  members  of  the  Commission’s  staff 
as  a  result  of  which  the  Commission  felt  that  it  did  not  possess 
full  and  complete  information  concerning  all  material  matters 
affecting  the  applicant,  and  so  on  March  23.  1949,  it  designated  for 
hearing  the  application  of  Midwest  Broadcasting  Co.  for  station 
license.  Cf.  In  the  Matter  of  Application  of  State  of  South  Dakota 
3  Pike  &  Fischer,  R.  R.  202.  in  which  an  application  for  license  to 
cover  construction  permit  for  State  Police  land  station  KSDP, 
Pierre,  South  Dakota,  was  set  for  hearing  and  enied.  See  also, 
In  re  Application  of  Haygood  S.  Bowden,  6  Pike  &  Fischer, 
R.R.  333,  where  an  application  for  station  license  was  set  for 
hearing. 
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A  parallel  situation  exists  with  respect  to  stations 
which  have  been  regularly  licensed.  If,  during  the 
course  of  the  license  period  the  Commission  receives  in¬ 
formation  as  to  allegedly  false  statements  which  have 
been  made  bv  the  licensee  or  for  the  first  time  is  in- 
formed  of  facts  which  would  have  warranted  the  Com¬ 
mission  in  refusing  to  grant  a  license  on  an  original 
application,  it  may  revoke  the  station  license  under 
Section  312(a)  of  the  Act,  subject  to  the  licensee’s  right 
to  a  hearing  as  provided  for  in  that  Section.  If,  how¬ 
ever.  an  application  for  renewal  is  pending  before  the 
Commission  at  the  time  it  receives  the  information, 
or  is  due  to  be  tiled  within  a  short  time,  the  Commission 
may  consider  it  appropriate  to  hold  the  hearing  on  the 
application  for  renewal  of  license  rather  than  on  a 
revocation  proceeding.  Federal  Communications  Com¬ 
mission  v.  1 YOKO,  Inc.,  329  U.S.  223;  Federal  Com¬ 
munications  Commission  v.  Broadcasting  Service  Or¬ 
ganization.  Inc.,  337  U.S.  901 ;  Carlson  v.  Federal  Com¬ 
munications  Commission,  84  U.S.  App.  D.  C.  415,  172 
FJ  2d  766  cert.  den.  337  U.S.  930.  Cf.  The  Northern 
Corporation  (WMEX),  4  Pike  &  Fischer  R.R.  333,  942. 

Appellant  also  argues  in  its  brief  (although  the  point 
was  never  raised  before  the  Commission)  that  the  Com¬ 
mission's  Decision  is  defective  in  that  it  does  not  spe¬ 
cify  the  matters  which  arose  or  first  came  to  the  knowl¬ 
edge  of  the  Commission  subsequent  to  the  grant  of  ap¬ 
pellant's  construction  permit  which  resulted  in  desig¬ 
nating  the  license  application  for  hearing.  An  exami¬ 
nation  of  the  decision  itself  as  well  as  the  facts  of 
record  refutes  anv  such  contention. 

Appellant’s  application  for  an  AM  construction  per¬ 
mit  was  filed  on  July  3, 1946  and  granted  on  October  10, 
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1946.  Approximately  two  months  later,  on  December 
16,  1946,  appellant  filed  its  application  for  an  FM 
construction  permit.  After  the  filing  of  the  FM  con¬ 
struction  permit  and  in  connection  therewith  the  Com¬ 
mission  instituted  an  investigation  to  determine 
whether  a  grant  of  the  FM  application  would  he  in 
the  public  interest.  (App.  151  A)  The  appellant  was 
aware  of  this  investigation,  and  Thompson  stated  at 
the  hearing  that  his  filing  of  the  interim  ownership 
report  on  June  13,  1947,  was  the  direct  result  of  his 
having  been  informed  by  the  Commission  investigator 
that  the  actual  distribution  of  the  stock  of  the  appellant 
corporation  was  not  in  accord  with  the  representations 
to  the  Commission  in  the  applications.  (App.  100A) 
Subsequent  to  the  Commission’s  investigation  the 
Commission  released  its  Order,  dated  August  14,  1947, 
setting  down  appellant’s  applications 42  for  hearing. 
That  Order  specifically  stated:  (App.  26A) 

“It  Appearing,  Upon  the  basis  of  information 
recently  obtained  by  the  Commission,  that  state¬ 
ments  and  representations  in  the  applications  filed 
by  the  said  applicant  may  not  correctly,  accurately, 
and  fully  state  the  facts  with  regard  to  the  owner¬ 
ship,  operation,  control,  and  financing  of  the  said 
applicant  and  the  proposed  stations  and  with  re¬ 
gard  to  other  matters ;  and  that  the  Commission  is 
unable  to  determine  that  a  grant  of  the  pending 
applications  would  serve  the  public  interest,  con¬ 
venience,  or  necessity ; 


42  On  July  8,  1947  appellant  had  filed  its  application  for  license 
to  cover  its  construction  permit  for  its  AM  station.  (R.  308) 
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The  Commission’s  Decision  itself  contains  an  explicit 
statement  that:  (App.  227A) 

2.  Subsequent  to  the  grant  of  the  construction 
permit  and  prior  to  the  tiling  of  the  application  for 
license  to  cover  such  permit,  information  came  to 
1  the  attention  of  the  Commission  indicating  that  In¬ 
dependent,  or  its  officers  and  stockholders,  may 
have  engaged  in  misrepresentations  and  conceal¬ 
ments  in  various  applications,  amendments,  and 
1  reports  filed  with  the  Commission.  An  investiga¬ 
tion  was  made  by  the  Commission  and  on  the  basis 
of  information  so  developed,  the  Commission  .  .  . 
set  for  hearing,  in  a  consolidated  proceeding,  the 
application  for  license  to  cover  the  construction 
1  permit  .  .  .  and  the  application  for  the  construc¬ 
tion  permit.  .  .  . 

Appellant  did  not  challenge  the  sufficiency  of  this 
statement  in  its  petition  for  rehearing  and  it  is  some¬ 
what  difficult  to  determine  what  additional  material 
appellant  would  have  the  Decision  include.  Appellant 
knew  at  all  times  that  the  Commission  had  conducted 
an  investigation  in  connection  with  the  filing  of  its  FM 
application.  The  fact  that  the  investigator’s  report  or 
the  unverified  information  which  led  the  Commission 
to  initiate  the  investigation  were  not  incorporated  into 
the  Commission’s  Decision  in  no  way  prejudiced  ap¬ 
pellant.  On  the  contrary,  appellant  might  well  have 
cause  to  complain  that  its  case  had  been  prejudiced  if 
the  Commission  had  set  forth  the  ex  parte  findings  of 
the  investigator  in  the  Decision  which  denied  its  appli¬ 
cations. 

Appellant  has  contended,  however,  on  the  basis  of  a 
Commission  letter  of  October  28,  1946  to  Mr.  H.  K. 
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Minor  (App.  28A)  and  two  articles  in  trade  magazines, 
one  written  before  the  grant  of  appellant’s  AM  appli¬ 
cation  and  the  other  shortly  thereafter  (App.  Br.  120- 
122),  that  the  Commission  in  fact  was  aware  of  “some 
of  the  matters”  with  which  it  supports  its  Decision 
(App.  Br.  28),  and  that  “it  would  indeed  be  dif¬ 
ficult  for  the  Commission  to  argue  that  it  was  not 
fully  informed”  concerning  Smith  at  the  time  it 
granted  appellant’s  construction  permit  (App.  Br.  28). 
But  there  is  nothing  in  any  of  these  three  documents, 
none  of  which  are  part  of  the  hearing  record  in  this 
case,43  which  in  any  way  contradicts  the  Commission’s 
conclusion  that  (App.  260A) : 

The  record  reveals  that  the  information  contained 

in  the  [standard  broadcast]  application  was  far 

from  complete  and  in  instances  wholly  inaccurate. 

The  greater  part  of  the  pertinent  information 

contained  in  the  record  was  not  voluntarily  sub- 

* 

mitted,  but  on  the  contrary  was  obtained  as  the 
result  of  the  investigation  of  the  Commission’s  own 
staff  and  by  cross-examination  at  the  hearing. 

While  the  Minor  letter  states  Thompson  and  the  two 
Smiths,  at  the  time  the  permit  was  granted,  each  owned 
a  one-third  interest  in  the  appellant  corporation,  this 
statement  in  no  way  constitutes,  as  appellant  implies, 
any  acknowledgment  that  the  Commission  then  knew 
that  the  remaining  50  shares  of  unissued  voting  stock 
would  subsequently  be  split  equally  among  the  three 

43  The  letter  to  Mr.  Minor  though  not  part  of  the  hearing  record 
was  reproduced  in  appellant’s  petition  for  rehearing  (IT  24S11, 
and  at  the  insistence  of  appellant  included  in  the  record  on  appeal 
along  with  the  incoming  letter  from  H.  K.  Minor  (R.  2599)  for 
the  convenience  of  this  Court. 
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existing  stockholders  rather  than  be  issued  to  Thomp¬ 
son  alone,  as  the  application  expressly  stated  would 
be  the  case.  Xor  does  it  indicate  that  the  Commission 
was  then  aware  of  any  of  appellant's  other  misrepre¬ 
sentations  or  concealments  of  fact,  which  were,  in  fact, 
disclosed  only  as  a  result  of  the  field  investigation  held 
subsequent  to  the  filing  of  the  FM  application.  And 
while  the  Commission  was  not  completely  unaware  at 
tlie  time  it  made  its  grant  that  Smith’s  religious  broad¬ 
casts  over  other  stations  had  been  the  occasion  of  ob¬ 
jection  and  opposition,  the  full  extent  and  nature  of 
his  activities  was  similarly  not  known  to  the  Commis¬ 
sion  until  after  the  conclusion  of  the  field  investigation. 

Finally,  appellant's  complaint  that  the  hearing  issues 
were  inadequate  to  apprise  it  of  the  matters  to  be 
considered  in  the  hearing  is,  in  the  light  of  the  undis¬ 
puted  facts,  clearly  without  semblance  of  merit.44 


i 44  A  similar  argument  was  raised  in  appellant’s  petition  for 
rehearing  filed  before  the  Commission.  With  respect  thereto  the 
Commission  stated  in  its  Memorandum  Opinion  and  Order  dated 
June  1.  1950  (App.  275 A) : 

"This  objection,  though  not  stated  in  the  exceptions  to  the 
Initial  Decision,  was  covered  in  the  oral  argument  thereon  by 
petitioner.  In  its  petition.  Independent  declares  that  it  ‘requested 
and  was  denied  a  prehearing  conference  at  which  it  would  have 
been  afforded  the  administrative  counterpart  of  a  bill  of  particulars 
and  have  learned  the  character  of  the  issues  which  it  would  be 
expected  to  meet  in  preparing  its  case  (T.  421).’  [R.  S17]  The 

cited  transcript  page  mentions  no  such  request  or  denial,  and  at 
the  oral  argument  counsel  for  petitioner  stated  that  it  had  not 
asked  for  a  prehearing  conference  but  had  requested  that  the  case 
be  handled  by  affidavit  rather  than  hearing  (oral  argument  T.  38) 
(R.  2324]  It  is  clear  that  petitioner  was  at  all  times  aware  of  the 
matters  in  issue,  and  was  given  full  opportunity  to  and  did  present 
evidence  on  the  charges  presented.  Its  request  that  the  record  be 
reopened  is  consequently  without  merit.” 

In  the  WMEX  case,  supra,  where  applications  for  renewal  of 
license  and  for  transfer  of  control  had  been  designated  for  hearing, 
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Appellant  was  at  all  times  fully  aware  of  the  matters 
in  issue  and  presented  evidence  on  all  these  matters. 

This  Court  has  ruled  in  Mansfield  Journal  Company 
v.  Federal  Communications  Commission,  86  U.S.  App. 
D.C.  102,  180  F.  2d  28,  36,  that  designations  for  hear¬ 
ings  are  for  the  purpose  of  reasonably  apprising  the 
party  of  the  issues  involved,  and  are  not  to  be  struck 
down  for  non-pre judicial  deficiencies.  Appellant 
does  not  cite  one  instance  in  which  it  did  not  have 
actual  notice  of  the  issues  involved  or  an  opportunity 
to  present  evidence  thereon.45  As  this  Court  stated  in 
Kulin  v.  Civil  Aeronautics  Board,  —  U.S.  App.  D.C. 
— ,  183  F.  2d.  839,  841 : 

“The  whole  thrust  of  modern  pleading  is  towards 
fulfillment  of  a  notice-giving  function  and  away 
from  the  rigid  formalism  of  the  common  law.  It 
is  now  generally  accepted  that  there  may  be  no 
subsequent  challenge  of  issues  which  are  actually 
litigated,  if  there  has  been  actual  notice  and  ad¬ 
equate  opportunity  to  cure  surprise.  If  it  is 
clear  that  the  parties  understand  exactly  what 
the  issues  are  when  the  proceedings  are  had,  they 
cannot  thereafter  claim  surprise  or  lack  of  due 
process,  because  of  alleged  deficiencies  in  the  lan¬ 
guage  of  particular  pleadings.  Actuality  of  notice 


the  Commission  granted  in  part  a  motion  for  a  bill  of  particulars 
and  modification  of  the  issues,  and  the  issues  were  clarified  and 
restated.  The  Northern  Corporation  (WMEX),  4  Pike  <fc  Fischer, 
R.R.  1005.  No  such  request  was  made  by  the  appellant  in  this  case. 

4r'  The  hearings  were  held  in  Washington,  D.  C..  from  October  20 
through  October  24,  1947.  and  then  adjourned  from  Washington 
to  Knoxville,  Tennessee,  with  approximately  one  month’s  delay  in 
order  to  afford  appellant  an  opportunity  to  produce  additional 
evidence  to  meet  the  charges.  The  proceedings  in  Knoxville  lasted 
from  November  17,  1947  through  November  19,  1947  (App.  227- 
228A). 
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there  must  be,  but  the  actuality,  not  the  techni¬ 
cality,  must  govern.”  (Footnotes  omitted). 

This  doctrine  was  recently  affirmed  in  The  Montana 
Power  Company  v.  Federal  Power  Commission ,  — 
U.S.  App.  D.  C.  —  Xo.  10200  (October  4,  1950).  It  is 
obviously  applicable  to  the  present  claim. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub¬ 
mitted  that  the  instant  appeal  should  be  dismissed. 

Federal  Communications  Commission, 
Benedict  P.  Cottone, 

General  Counsel. 

Max  Goldman, 

Assistant  General  Counsel. 

Richard  A.  Solomon, 

Mary  Jane  Morris, 

Thomas  H.  Wall, 

Counsel. 
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Independent  Broadcasting  Company,  Appellant, 


v. 

Federal  Communications  Commission,  Appellee. 


PETITION  FOR  REHEARING 

The  Independent  Broadcasting  Company,  appellant  in 
the  above-entitled  cause,  hereby  petitions  the  Court  to 
stay  the  mandate,  to  vacate  the  judgment  entered  by  the 
Court  in  the  above-entitled  matter,  to  grant  rehearing 
thereon,  and  upon  such  further  consideration  to  enter  a 
judgment  reversing  the  decision  of  the  Federal  Commu- 
nictaions  Commission  and  remanding  the  case  to  the 
Commission  with  instructions  to  grant  appellant  a  new 
and  proper  hearing. 

The  decision  of  the  Court  erroneously  construes  Sec¬ 
tions  308,  309,  312(a)  and  319  of  The  Communications 
Act  of  1934,  as  amended,  and  denies  to  appellant  the 
proper  hearing  to  wrhich  it  is  entitled  under  Section 
312(a)  of  that  Act. 
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I. 

li  The  Court’s  statement  that  the  Commission’s  order 
did  not  deprive  appellant  of  its  AM  construction  permit, 
is  based  upon  an  erroneous  conclusion  that  a  construc¬ 
tion  permit  is  .  .  already  exercised  by  constructing  a 
broadcast  station.”  It  is  submitted  that  such  a  state¬ 
ment  has  no  authority  in  The  Communications  Act  of 
1934,  as  amended,  and  is  contrary  to  Commission  prac¬ 
tice. 

2.  Section  319(b)  of  the  Act  provides  that  the  con¬ 
struction  permit  shall  show  “.  .  .  the  earliest  and  latest 
dates  between  which  the  actual  operation  of  the  station 
is  expected  to  begin  .  .  and  that  the  construction 
permit  shall  be  forfeited  if  not  ready  for  operation 
within  such  time.  There  is  no  provision  terminating 
the  construction  permit  if  construction  is  completed  and 
the  station  ready  for  operation  within  the  dates  pro¬ 
vided:  rather,  the  clear  language  of  the  section  can  lead 
only  to  the  conclusion  that  the  construction  permit  must 
continue  to  exist  until  it  is  superseded  by  a  license  or 
terminated  by  some  other  Commission  action. 

3.  Appellant  has  found  no  judicial  authority  relating 
to  the  time  or  manner  of  termination  of  a  construction 
permit  that  is  not  forfeited  by  failure  to  complete  con¬ 
struction.  However,  the  Commission  has  apparently  al¬ 
ways  considered  that  a  construction  permit  continued  in 
existence  after  completion  of  construction  until  such  time 
as  the  formal  license  is  issued.  In  a  decision  issued  on 
December  4,  1950,  the  Commission  stated: 

It  has  long  been  the  recognized  practice  of  this  Com¬ 
mission  that  the  filing  of  an  application  for  license 
continues  the  effectiveness  of  a  construction  permit, 
and  makes  unnecessary  the  filing  of  requests  for  ex- 

1  tensions  of  construction  permit  during  the  pendency 
of  an  application  for  license.  Falls  County  Public 
Service,  6  R.  R.  273,  281  (1950). 
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4.  The  Commission  has  recognized  that,  after  the  sta¬ 
tion  is  built  and  on  the  air,  and  prior  to  the  grant  of 
the  license,  a  construction  permit  may  be  assigned  as  an 
existing  and  effective  authorization.  For  example,  Sta¬ 
tion  KFTM,  Fort  Morgan,  Colorado,  filed  an  applica¬ 
tion  for  license  and  began  program  tests  in  May,  1949. 
On  June  8,  1949,  before  a  license  was  issued,  an  appli¬ 
cation  for  assignment  of  construction  permit  was  granted. 
While  the  application  for  assignment  was  filed  prior  to 
the  completion  of  construction,  it  was  granted  subsequent 
thereto.  See  statement  of  facts  in  In  re  Revocation  of 
License  of  Station  KFTM,  6  R.  R.  1224,  1225  (1951). 

5.  It  is  submitted  that  the  Court’s  conclusion  may 
create  many  practical  difficulties.  After  a  station  is  com¬ 
pleted  in  accordance  with  the  terms  of  the  construction 
permit,  an  application  for  formal  license  (FCC  Form 
302)  is  filed,  and  program  test  authority  may  be  granted. 
Assume,  however,  that  upon  the  examination  of  the  tech¬ 
nical  portion  of  the  license  application,  the  Commission 
should  find  that  a  mistake  has  been  made  in  the  original 
authorization  necessitating  a  change  before  the  license 
can  issue.  As  a  matter  of  practice,  the  Commission  would 
simply  request  that  an  application  for  modification  of 
construction  permit  be  filed.  Yet  under  the  Court’s  rul¬ 
ing  in  the  instant  case,  there  would  be  no  construction 
permit  to  modify.  For  a  second  illustration,  one  might 
assume  that  through  error  or  otherwise  no  request  for 
program  test  authority  is  filed  with  the  application  for 
formal  license  (FCC  Form  302).  Since  construction  has 
been  completed,  the  construction  permit  has  expired,  and 
all  that  exists  is  a  pending  application  for  a  license.  If 
a  mutually  exclusive  application  for  a  construction  per¬ 
mit  were  filed  during  this  period,  the  Commission  would 
be  required  to  set  the  application  for  license  for  hearing, 
since  under  the  Court’s  ruling  the  builder  of  the  station 
has  no  existing  license  of  any  sort  from  the  Commission. 
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In  effect,  he  is  in  the  same  position  as  he  would  be  if  he 
had  turned  in  his  construction  permit,  had  it  canceled, 
and  then  had  applied  to  have  it  reinstated. 

6.  A  logical  extension  of  the  Court’s  conclusion  is  that, 
after  the  completion  of  construction  and  prior  to  the 
issuance  of  a  license,  a  vacuum  exists  insofar  as  a  Com¬ 
mission  authorization  is  concerned.  The  mere  authoriza¬ 
tion  for  program  tests  cannot  fill  this  void,  since  it  is 
submitted  that  the  power  of  the  Commission  to  license 
must  be  based  upon  express  statutory  provisions.  Yet 
Section  319  provides  only  for  a  construction  permit  and 
a  formal  license  as  authorizations  for  a  commercial  broad¬ 
cast  facility.  Moreover,  the  Commission  does  not  claim 
that  the  program  test  authorization  is  a  third  type  of 
license.  Rather  it  was  specifically  provided  in  its  Rules 
that  program  test  authority  is  part  and  parcel  of  the 
construction.  Section  1.316  of  the  Commission’s  Rules 
provided  in  part  as  follows.1 

(a)  TYhen  construction  and  equipment  tests  are 
completed  in  exact  accordance  with  the  terms  of  the 
construction  permit,  the  technical  provisions  of  the 
application  therefor,  and  the  rules  and  regulations 
governing  the  class  of  station  concerned,  and  after 
an  application  for  station  license  has  been  filed  with 
the  Commission  showing  the  transmitter  to  be  in 
satisfactory  operating  condition,  the  permittee  is  au¬ 
thorized  to  conduct  service  or  program  tests  in  ex-act 
accordance  with  the  terms  of  the  construction-  permit 
for  a  period  not  to  exceed  30  days : 

•  •  •  • 

(d)  The  authorization  for  tests  embodied  in  §§ 
1.315  and  1.316  shall  not-  be  construed  as  constituting 
a  license  to  operate  but  as  a  necessary  part  of  the 
construction.  (Italics  supplied). 


1  Section  deleted  effective  December  11, 1950,  and  wording  changed 
in  Section  3.168  which  now  covers  this  subject. 
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It  is  submitted,  therefore,  that  the  Court’s  conclusion 
that  a  construction  permit  expires  upon  the  completion 
of  construction  is  erroneous,  and  that  it  should  be  recon¬ 
sidered  because  of  the  importance  of  such  a  decision  to 
the  administration  of  The  Federal  Communications  Act 
of  1934,  as  amended. 

n. 

7.  The  Court  erred  in  concluding  that  Section  312(a) 
of  The  Commuincations  Act  of  1934,  as  amended,  could 
have  no  application  since  it  prescribes  the  procedure  for 
revoking  a  station  license,  not  a  construction  permit. 

8.  For  the  purposes  of  the  issues  raised  in  this  peti¬ 
tion,  appellant  will  concede  that  the  causes  and  circum¬ 
stances  upon  which  the  Commission  acted  did  come  to  its 
attention  for  the  first  time  after  the  construction  permit 
was  issued.  It  is  also  conceded  that  Section  319(b)  pro¬ 
vides  that  a  permittee  is  not  automatically  entitled  to  a 
license  if  certain  circumstances  arise.  However,  the  sig¬ 
nificant  fact  is  that  Section  319(b)  is  silent  as  to  w’hat 
the  Commission  can  do  if  it  finds  that  these  circumstances 
have  arisen.  The  issue  remains,  therefore,  that,  granting 
these  circumstances  do  exist,  may  the  Commission  pro¬ 
ceed  by  a  general  investigatory  proceeding  under  au¬ 
thority  of  Section  309(a),  or  must  it  proceed  by  a  revo¬ 
cation  proceeding  under  Section  312(a). 

9.  The  Court,  in  its  opinion,  has  met  this  issue  squarely 
by  stating  that  the  revocation  procedures  of  Section 
312(a)  are  not  applicable  to  construction  permits.  How¬ 
ever,  the  Commission,  both  in  its  brief  and  in  its  Petition 
for  Amendment  of  Opinion,  presents  a  contention  in  con¬ 
flict  with  the  Court’s  conclusion.  In  the  petition,  the 
Commission  requested  that  this  sentence  in  the  opinion 
be  deleted  on  the  ground  that  it  is  not  necessary  to  the 
decision  in  the  instant  case.  The  argument  presented 
clearly  show’s  that  the  Court’s  statement  is  contrary  to 
the  practice  of  the  Commission  and  that,  in  instances 
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which  the  Commission  determines  are  appropriate,  the 
words  “station  license”  in  Section  312(a)  have  been  con¬ 
strued  to  mean  “construction  permit,”  so  that  the  revo¬ 
cation  procedure  may  be  used.  In  essence,  appellee’s  con¬ 
tention  seems  to  be  that  Section  312(a)  is  applicable  to 
construction  permits  until  an  application  for  license  (FCC 
Form  302)  is  filed,  after  which  the  Commission  can  ignore 
the  continued  existence  of  the  construction  permit,  and 
apply  the  general  provisions  of  Section  309(a)  to  the 
pending  application. 

10.  Appellant,  on  the  other  hand,  has  advanced  a  third 
contention,  namely  that  the  revocation  procedure  of  Sec¬ 
tion  312(a)  applies  to  all  cases  in  which  construction  per¬ 
mits  are  outstanding.  This  contention  is  based  on  two 
premises:  (1)  that  the  language  of  Section  312(a)  is 
applicable  to  all  existing  construction  permits,  and  (2) 
that  the  general  investigatory  procedure  authorized  by 
Section  309(a)  may  not  be  used  to  deny  an  application 
for  formal  license  (FCC  Form  302). 

11.  It  is  submitted  that  the  Court’s  conclusion  that 
Section  312(a)  is  not  applicable  for  the  revocation  of 
construction  permits  is  contrary  to  the  statutory  author¬ 
ity,  because  it  misconstrues  the  meaning  of  the  words 
“station  license,”  as  used  therein.  The  word  “license” 
does  not  mean  the  piece  of  paper  issued  by  the  Commis¬ 
sion  as  a  formal  license  to  be  placed  upon  the  wall  of  a 
radio  station,  but  rather  it  is  analogous  to  the  definition 
in  Section  2(e)  of  the  Administrative  Procedure  Act, 
which  provides  that  a  license  “.  .  .  includes  the  whole 
on  part  of  any  agency  permit,  certificate,  approval,  regis¬ 
tration,  charter,  membership,  statutory  exemption,  or 
other  form  of  permission.” 

12.  In  its  brief,  appellant  pointed  out  that  Section 
308(b)  requires  that  the  application  for  a  license  shall  set 
forth  certain  facts  in  a  manner  to  be  prescribed  by  the 
Commission.  The  only  application  form  that  meets  the 
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required  statutory  test  is  FCC  Form  301,  which  is  the 
application  for  a  construction  permit.  FCC  Form  302, 
which  is  the  application  for  the  formal  license,  does  not 
contain  this  required  information.  Section  319(a)  pro¬ 
vides  that  an  application  for  a  construction  permit  must 
set  forth  these  same  facts.  Thus  it  appears  that  Sec¬ 
tion  30S  refers  to  an  application  for  “  license  ”  in  its 
broadest  meaning  and  includes  within  its  scope  the  ap¬ 
plication  for  construction  permit.  It  does  not  and  cannot 
include  FCC  Form  302,  the  application  for  formal  license 
for  a  commercial  broadcast  facility.  Going  one  step 
further,  Section  312(a)  specifically  refers  to  the  applica¬ 
tion  that  may  be  required  by  Section  30S.  It  is  sub¬ 
mitted,  therefore,  that  a  logical  reading  of  all  the  sec¬ 
tions  of  the  Act  requires  the  conclusion  that  the  “station 
license”  referred  to  in  Section  312(a)  is  any  station  per¬ 
mit  or  authorization  and  specifically  includes  a  construc¬ 
tion  permit. 

13.  It  also  follows  that  Section  309(a)  which  author¬ 
izes  a  general  investigatory  hearing,  refers  only  to  the 
application  containing  the  information  required  by  Sec¬ 
tion  308(b).  Therefore,  insofar  as  cases  requesting  com¬ 
mercial  broadcast  facilities  are  concerned,  it  is  the  appli¬ 
cation  for  construction  permit  alone  which  is  subject  to 
this  type  of  hearing,  since  in  these  cases  the  “  .  .  .  ap¬ 
plication  for  construction  permit,  is  in  substance  and  ef¬ 
fect  an  application  for  a  station  license.”  Goss  v.  Fed¬ 
eral  Radio  Commission ,  62  App.  D.  C.  301,  302,  67  F.  2d 
507,  508  (1933).  See  also  Ashbaclcer  Radio  Corporation 
v.  Federal  Communications  Commission.  326  U.  S.  327, 
66  S.  Ct.  148  (1945),  wherein  in  footnote  1,  the  Court 
states : 

Sec.  319  relates  to  applications  for  construction  per¬ 
mits.  But  since  such  applications  are  in  substance 
applications  for  station  licenses,  .  .  .  the  Commis¬ 
sion  in  such  cases  uniformly  follows  the  procedure 
prescribed  in  309(a)  for  station  licenses. 
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Such  a  conclusion  is  sustained  bv  two  other  facts:  (1)  that 

I  #  *  ' 

Section  308(b)  is  necessarily  broader  since  it  must  in¬ 
clude  applications  for  licenses  for  facilities  other  than 
commercial  broadcast  since  no  construction  permit  is  re¬ 
quired  in  such  cases:  and  (2)  that  FCC  Form  302  is  not 
mentioned  in  nor  required  by  The  Communications  Act 
of  1934,  as  amended,  it  being  an  instrument  of  an  admin¬ 
istrative  agency  alone,  and  thus  could  not  have  been  con¬ 
sidered  by  Congress  when  the  Act  was  written. 

14.  Appellant  has  noted  in  its  brief  and  in  this  peti¬ 
tion  that  Section  319(b)  is  silent  as  to  just  how  the  Com¬ 
mission  may  proceed  if  it  should  decide  not  to  issue  a 
formal  license.  The  Court  has  stated  that  Section  312(a) 
is  inapplicable,  and  thus,  indirectly,  that  the  Commission 
must  proceed  under  authority  of  Section  309(a).  It  is 
submitted  that  such  an  answer  ignores  a  material  differ¬ 
ence  in  statutory  language  between  Sections  309(a)  and 
319(b).  Section  309(a)  provides  that,  if  the  Commission 
shall  find  that  a  granting  of  an  application  will  not  serve 
the  public  interest,  convenience,  or  necessity,  it  shall  be 
set  for  a  general  investigators  hearing.  On  the  other 
hand,  319(b)  provides  that,  if  nothing  appears  which  will 

.  .  make  the  operation  of  such  station  against  the  public 
interest  .  .  the  Commission  shall  grant  the  application. 
It  is  submitted  that  the  difference  in  language  means  that 
different  issues  are  involved  and  different  persons  are  to 
assume  the  burden  of  proof  in  proceedings  under  each 
section.  In  the  former,  the  burden  is  on  the  applicant. 
In  the  latter,  the  burden  is  on  the  Commission.  Section 
309(a)  specifically  provides  that  a  general  investigatory 
hearing  can  be  used  to  meet  the  broad  issue  involved  and 
obviously  places  the  burden  of  proof  on  the  applicant. 
Section  319(b)  is  silent  as  to  the  procedure  to  be  used; 
but  since  the  language  makes  a  general  investigatory 
hearing  inapplicable,  it  follows  that  only  the  revocation 
proceeding  authorized  by  Section  312(a)  is  appropriate. 
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15.  The  Commission's  theory  appears  to  be  that  the 
language  of  Section  312(a)  includes  a  construction  permit 
until  FCC  Form  302  has  been  filed.  It  is  submitted  that 
there  is  no  statutory  authority  for  this  arbitrary  division 
and  that  either  the  Commission  must  follow  the  provisions 
of  Section  312(a)  in  all  instances  where  a  construction  per¬ 
mit  is  issued  and  outstanding  or  in  none.  As  a  matter  of 
fact,  the  Commission  has  not  always  observed  this  artificial 
distinction  in  its  own  opinions.  In  Central  Louisiana 
Broadcasting  Corp.  (KPBR),  3  R.  R.  1019,  1020  (1947), 
the  Commission  was  asked  to  consolidate  for  hearing  the 
pending  application  for  assignment  of  construction  permit 
of  Station  KSYL.  The  construction  of  the  station  was 
completed  and  an  application  for  license  filed  on  March 
31,  1947.=  On  April  25,  1947,  the  Commission  concluded: 

Since  there  has  been  no  default  by  the  permittee  and 
no  allegation  has  been  made  as  to  facts  impugning 
the  qualifications  of  the  permittee  to  operate  the  sta¬ 
tion.  there  does  not  appear  to  be  anv  legal  justification 
far  placing  the  construction  permit  in  issue,  for  revoca¬ 
tion.  .  .  .  Thus,  it  is  clear  that  the  Act  affords  a  high 
degree  of  jrrotection  to  a  construction  permit,  as  is 
recognized  by  Section  1.385(b)  and  (c)  and  1.387  (b) 
(1)  and  (2)  of  the  Commission’s  Rules  and  Regula¬ 
tions,  which  place  outstanding  construction  permits  in 
the  same  category  as  existing  stations.  (Italics  Sup¬ 
plied) 

16.  Appellant  concedes  that  the  Commission  is  logically 
correct  when  it  argues  that  it  should  be  allowed  to  revoke 
a  construction  permit  when  it  determines  that  deception 
or  fraud  has  been  practiced  without  being  required  to  wait 
until  an  application  for  a  formal  license  (FCC  Form  302) 
is  filed.  But  the  same  logic  requires  that  the  revocation 


2  The  Commission's  files  show  that  the  application  for  assignment 
of  construction  permit  was  granted  on  April  25,  1947,  and  the  li¬ 
cense  was  granted  on  the  same  date  in  the  name  of  the  assignee. 
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proceeding  must  also  be  used  when  an  application  for 
licehse  is  pending.  Under  the  Commission's  Rules  an 
application  for  license  (FCC  Form  302)  cannot  be  filed 
until  construction  has  been  completed.  At  this  stage  the 
permittee  may  have  been  required  to  expend  thousands 
of  dollars  in  construction  costs,  salaries,  and  the  like,  yet, 
under  the  Commission’s  theory,  once  the  application  for 
license  is  filed,  the  permittee  loses  all  his  rights  and  is 
entitled  to  protection  not  one  whit  better  than  that  en¬ 
joyed  by  a  new  applicant.  Yet  the  person,  who  has  just 
received  a  construction  permit  and  has  not  expended  one 
penny  for  construction,  is  entitled  to  a  full-fledged  revo¬ 
cation  proceeding  with  all  the  attendant  rights  and  privi¬ 
leges. 

17.  Irrespective  of  whether  the  Court  agrees  with  ap¬ 
pellant’s  contentions,  it  should  deny  appellee’s  ‘‘Petition 
for  Amendment  of  Opinion.’’  The  statement  as  to  the 
applicability  of  Section  312(a)  is  directly  raised  by  ap¬ 
pellant’s  pleading,  and  must  be  decided  by  this  Court.  Tf 
this  sentence  is  deleted,  the  only  reason  remaining  for  a 
denial  is  that  a  construction  permit  expires  upon  comple¬ 
tion  of  construction:  a  conclusion  directlv  contrarv  to  the 

i  *  * 

practice  of  the  Commission.  The  balance  of  the  paragraph 
merely  denies  appellant's  argument  that  these  circum¬ 
stances  were  known  to  the  Commission  prior  to  the  grant 
of  the  construction  permit,  which  contention  is  a  separate 
issue  entirely.  In  fact,  unless  the  Court  finds  these  facts 
were  not  known  to  that  Federal  Communications  Commis¬ 
sion  prior  to  the  grant  of  the  construction  permit,  it  would 
have  to  conclude  that  a  formal  license  must  automatically 
issue.  It  is  submitted,  therefore,  that  the  deletion  of  this 
sentence  would  destroy  the  meaning  of  this  portion  of  the 
opinion  and  leave  this  issue  undecided. 

i 

IS.  As  far  as  appellant  has  been  able  to  determine,  the 
issue  as  to  the  applicability  of  Section  312(a)  is  raised  be- 
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fore  this  Court  for  the  first  time.  Because  of  the  many 
issues  involved,  neither  party  covered  this  point  in  the 
oral  argument.  Because  of  the  importance  of  the  issue, 
particularly  in  view  of  the  fact  the  Court,  appellant  and 
appellee  each  has  a  different  understanding  of  the  mean¬ 
ing  of  the  statutory  provision  involved,  it  is  believed  that 
the  Court  may  desire  to  receive  the  benefit  of  further  oral 
argument  on  this  point. 

WHEREFORE,  appellant  prays  the  Court: 

(A)  To  stay  the  issuance  of  a  certified  copy  of  the 
Opinion  and  Judgment  pending  its  decision  on  this 
petition ; 

(B)  To  vacate  the  Judgment  entered  herein  on  Oc¬ 
tober  25,  1951; 

(C)  To  grant  rehearing,  reargument  and  further  con¬ 
sideration  ; 

(D)  Upon  such  further  consideration,  to  enter  a 
judgment  reversing  the  decision  of  the  Federal  Com¬ 
munications  Commission  and  remanding  the  case  with 
instructions  to  grant  appellant  a  new  and  proper 
hearing. 

(E)  In  the  event  the  Court  denies  the  relief  requested 
in  paragraphs  (B),  (C),  and  (D).  to  deny  the  “Peti¬ 
tion  for  Amendment  of  Opinion’’  filed  by  appellee  and 
to  stay  the  issuance  of  a  certified  copy  of  the  Opinion 
and  Judgment  of  this  Court  to  the  Federal  Commu¬ 
nications  Commission  for  a  period  of  thirty  days  from 
the  date  of  such  action,  in  order  that  appellant  may 
prepare  a  petition  for  review  on  writ  of  certiorari 
to  the  Supreme  Court  of  the  United  States. 
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Counsel  for  appellant  hereby  certify  that  this  Petition 
for  Rehearing  has  been  filed  in  good  faith  and  not  for 
purposes  of  delay. 

Harold  E.  Mott, 

Robebt  L.  Heald, 

Ericson  Building 
710  Fourteenth  Street  N.  W., 
Washington  5,  D.  C. 
Attorneys  for  Appellant. 

November  9,  1951 
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©mteb  States  Court  of  Appeals: 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  10693 

Independent  Broadcasting  Company,  appellant 

v. 

Federal  Communications  Commission,  appellee 


ANSWER  TO  PETITION  FOR  REHEARING 

I 

The  Petition  for  Rehearing  filed  by  appellant  raises  no  ques¬ 
tion  on  the  merits,  but  argues  the  issue,  raised  for  the  first- 
time  on  this  appeal,  that  the  Commission  should  have  made 
these  findings  and  conclusions  in  a  revocation  hearing  rather 
than  a  hearing  on  appellants  application  for  license.  The 
appellant  does  not  challenge  this  Court’s  affirmance  of  the 
Commission  s  findings  and  conclusions  that  appellant  made 
misrepresentations  of  fact  to  the  Commission  and  that  the 
character  of  the  principal  stockholder,  J.  Harold  Smith,  was 
not  such  as  to  justify  it  in  entrusting  to  him  the  public  responsi¬ 
bility  of  a  broadcast  license.  The  Court  held  that  “the  record 
fully  justifies  and  solidly  supports  the  findings.” 

II 

Appellant’s  Petition  for  Rehearing  is  in  substance  a  second 
presentation  to  this  Court  of  its  argument  that  it  has  been 
unlawfully  divested  of  its  construction  permit  because  the  Com¬ 
mission  did  not  follow  the  revocation  procedure  outlined  by 
Section  312  (a)  of  the  Communications  Act,  but  rather  held 
a  hearing  on  its  application  for  regular  license  and  denied 
that  application.  This  matter  was  fully  briefed  by  both  appel- 

(i) 
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lant  and  the  Commission.  The  Court  in  its  opinion  found 
that  the  procedure  followed  by  the  Commission  was  proper, 
since  it  was  a  refusal  of  a  license  in  a  manner  contemplated 
by.  and  authorized  by  Section  319  (a),  after  applicant  had 
completed  construction  pursuant  to  the  grant  of  a  construc¬ 
tion  permit,  since  after  the  grant  of  such  permit  causes  and 
circumstances  came  to  the  attention  of  the  Commission  which 
warranted  the  holding  of  a  hearing  to  determine  whether  it 
would  be  in  the  public  interest  to  grant  the  license.  The 
change  in  the  opinion  of  the  Court  requested  in  the  Commis¬ 
sion’s  Petition  for  Amendment  of  Opinion  would  not  affect 
this  holding  of  the  Court. 

Appellant's  discussion  of  the  life  span  of  a  construction  per¬ 
mit  entirely  misses  the  point  of  this  Court’s  holding  that  the 
procedure  followed  by  the  Commission  was  authorized  by 
Section  319  (a)  of  the  Act.  This  Court  found  that  appellant 
had  constructed  its  station  and  that  the  Commission’s  deter¬ 
mination  which  deprives  the  appellant  of  authority  to  operate 
a  radio  station  is  the  decision  that  a  license  should  not  be 
granted. 

A  significant  distinction  between  an  order  of  revocation  of 
an  outstanding  authorization  and  a  refusal  to  grant  an  initial 
application  or  a  renewal  is  that  the  order  of  revocation  is 
designed  to  terminate  the  authorization  prior  to  its  normal  con¬ 
summation  by  performance  of  the  act  authorized  or  prior  to 
its  specified  expiration  date.  Termination  of  a  construction 
permit  before  any  actual  construction  has  been  undertaken 
or  while  it  is  in  progress  would  constitute  a  “divestment”  of 
the  type  which  a  revocation  effects.  Here,  however,  appellant 
had  completed  its  actual  construction  and  had  secured  the 
authorization  to  operate  on  program  tests  which  permits  broad¬ 
casting  while  the  application  for  license  is  being  processed.1 

'Section  1.316  of  the  Commission's  Rules  (11  F.  R.  177A-393).  in  effect 
at  the  time  appellant  completed  construction,  and  since  superseded,  on 
December  11.  1950,  by  Section  3.16S  of  the  Rules  (15  F.  R.  74S0).  made  clear 
that  program  tests  could  l>e  conducted  “when  construction  and  equipment 
tests  are  completed  *  *  *  and  after  an  application  for  station  license 
has  been  filed  *  *  •“ 

The  present  Section  3.16S  of  the  Commission’s  Rules,  reprinted  as  Ap¬ 
pendix  A  hereof,  shows  even  more  clearly  that  the  termination  of  program 
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In  that  processing  of  appellants  application,  the  Commission 
determined  that  it  should  be  set  for  hearing  to  ascertain 
whether  the  public  interest  would  be  served  by  a  grant.  As 
Section  3.16S  (c)  of  the  Rules  now  makes  explicit,  the  denial 
of  the  license  also  has  the  effect  of  terminating  the  authority 
to  operate  on  program  tests  pending  the  issuance  of  the  li¬ 
cense.*  It  is  thus  clear  that,  in  the  circumstances  presented 
here,  appellant  s  construction  permit  has  not  been  cut  short 
or  “divested”  prior  to  the  last  determination  which  the  Com¬ 
mission  is  required  to  make  in  the  process  of  issuing  a  license. 

As  pointed  out  in  the  Commission's  Petition  for  Amendment 
of  Opinion,  the  practical  administrative  interpretation  of  the 
Communications  Act,  recognizer!  by  the  courts,  of  reading 
Section  309  (a)  of  the  Act  as  applicable  to  construction  permits 
as  well  as  station  licenses,  has  also  been  applied  by  the  Com¬ 
mission  to  Section  312  (a)  of  the  Act.  This  interpretation  has 
been  based  on  the  premise  that  construction  permits  when 
granted  enjoy  finality  after  the  20-day  period  of  reconsidera¬ 
tion  provided  by  Section  405  of  the  Act  and  may  be  terminated 
only  by  either  revocation  pursuant  to  Section  312  (a)  or  by 
denial  of  a  license  pursuant  to  Section  319.  The  availability 
of  Section  319  for  denial  of  a  license  under  the  circumstances 
provided  for  in  that  section  is  beyond  question.  The  alterna¬ 
tive  procedure  of  revocation  of  construction  permit  has  been 
resorted  to  by  the  Commission  for  the  very  reason  that  Sec¬ 
tion  309  (a)  has  been  read  as  applying  to  construction  permits, 
to  enable  a  determination,  when  circumstances  permit  it, 
before  the  applicant  has  gone  to  the  expense  of  actual 
construction. 

It  is  believed  that  undesirable  consequences  for  both  appli¬ 
cants  and  the  Commission  would  flow  from  limiting  the  Com¬ 
mission  to  one  or  the  other  of  these  alternatives.  For  there 
are  a  number  of  complex  factors  bearing  on  the  ease  or  difficulty 

test  authority  by  final  determination  on  the  application  for  license  is  not 
“divestment”  of  the  construction  permit  of  the  type  which  revocation  effects. 

:The  Commission  may.  in  appropriate  circumstances,  grant  a  special 
temporary  authorization  to  continue  operation  pending  the  taking  of  an 
appeal  or  to  permit  the  orderly  termination  of  the  affairs  of  the  station  in 
the  event  that  no  appeal  is  taken  or  it  is  unsuccessful.  Such  temporary 
authorizations  have  been  granted  to  the  appellant. 
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with  which  the  Commission  is  able  to  decide  whether  serious 
question  is  presented  on  an  application,  such  as  the  state  of 
the  relevant  information  before  the  Commission,  the  time 
when  the  information  is  received  by  the  Commission,  and  the 
extent  to  which  the  significance  of  the  information  may  depend 
on  other  facts  or  determinations  as  to  intent.  In  situations 
where,  prior  to  actual  construction,  the  facts  are  sufficiently 
clear  to  the  Commission  to  make  the  type  of  findings  required 
by  an  order  of  revocation,  no  purpose  would  be  served  by  per¬ 
mitting  the  construction  to  proceed  and  by  raising  the  issues 
on  the  application  for  license.  Where,  however,  construction 
is  under  way  or  is  already  completed,  and  the  facts  available  to 
the  Commission  are  not  of  a  nature  which  permits  a  ready 
conclusion  as  to  the  public  interest,  the  procedure  made  avail¬ 
able  by  Section  319  is  particularly  adapted  for  dealing  with 
such  a  situation. 

Ill 

1  As  the  Commission  pointed  out  in  its  brief  (p.  75),  the  argu¬ 
ment  that  the  proceeding  should  have  been  a  revocation  hear¬ 
ing  was  never  raised  before  the  Commission.  At  the  com¬ 
mencement  of  the  hearing,  the  presiding  Commissioner  asked 
whether  there  was  any  objection  to  the  form  of  the  proceeding 
as  a  hearing  on  appellant's  application  for  license,  in  which 
appellant  would  proceed  first,  and  counsel  for  the  appellant 
replied  that  there  was  no  objection.3 

i  In  any  event,  the  appellant  cannot  successfully  claim  that 
it  did  not  receive  a  full  and  fair  hearing  with  full  knowledge 
of  the  matters  involved  and  an  opportunity  to  present  evi¬ 
dence  on  all  of  these  matters.  The  hearings  were  held  in  Wash¬ 
ington,  D.  C.,  from  October  20  through  October  24,  1947,  and 
were  then  adjourned  from  Washington  to  Knoxville,  Ten- 

*  It  may  be  noted  that  the  hearing  was  conducted  by  a  Commissioner 
(J.  A.  22S),  as  would  have  been  the  case  under  Section  409  (a)  of  the  Act 
if  the  proceeding  were  by  way  of  revocation. 

It  may  also  be  noted  that  while  an  appeal  would  formerly  have  been  to 
a  statutory  three-judge  District  Court  under  the  provisions  of  Section 
402  (a)  of  the  Communications  Act  from  an  order  of  revocation  under  Sec¬ 
tion  312  (a),  orders  previously  reviewable  under  Section  402  (a)  are  now 
subject  to  review  under  the  Judicial  Review  Act  of  1950  (64  Stat.  1129) 
which  provides  for  review  by  Courts  of  Appeals. 
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nessee,  with  approximately  one  month’s  delay  in  order  to  afford 
appellant  an  opportunity  to  present  additional  evidence.  Ap¬ 
pellant  does  not  now  challenge  the  Commission’s  findings  and 
conclusions  which  were  reached  after  affording  appellant  a 
full  opportunity  to  present  testimony,  to  cross  examine,  to 
take  exceptions  to  the  Commission’s  initial  decision,  to  present 
oral  argument,  and  to  petition  for  reconsideration  of  the  final 
decision. 

CONCLUSION 


For  the  foregoing  reseasons  it  is  respectfully  submitted  that 
appellant’s  Petition  for  Rehearing  should  be  dismissed. 

Federal  Communications  Commission. 


Benedict  P.  Cottone. 
Max  Goldman, 


General  Counsel, 


Assistant  Ge^ieral  Counsel. 
Mart  Jane  Morris, 


Counsel. 


APPENDIX 


Section  3.16S  of  the  Rules  and  Regulations  of  the  Federal 
Communications  Commission,  effective  December  11, 1950  (15 
Fed.  Reg.  74S0) : 

§  3.16S  Program  tests. — (a)  Upon  completion  of 
construction  of  a  standard  broadcast  station  in  accord¬ 
ance  with  the  terms  of  the  construction  permit,  the 
technical  provisions  of  the  application  therefor,  and 
the  Rules  and  Regulations  and  applicable  engineering 
standards  and  when  an  application  for  station  license 
has  been  filed  showing  the  station  to  be  in  satisfactory- 
operating  condition.1  the  permittee  may  request  author¬ 
ity  to  conduct  program  tests:  Provided ,  That  such 
request  shall  be  filed  with  the  Commission  at  least  ten 
( 10)  days  prior  to  the  date  on  which  it  is  desired  to  begin 
such  operation  and  that  the  Engineer  in  Charge  of  the 
district  in  which  the  station  is  located  is  notified. 

(b)  Program  tests  shall  not  commence  until  specific 
Commission  authority  is  received.  The  Commission 
reserves  the  right  to  change  the  date  of  the  beginning 
of  such  tests  or  to  suspend  or  revoke  the  authority  for 
program  tests  as  and  when  such  action  may  appear  to 
be  in  the  public  interest,  convenience,  and  necessity. 

(c)  Unless  sooner  suspended  or  revoked  program  test 
authority  continues  valid  during  Commission  considera¬ 
tion  of  the  application  for  license  and  during  this  period 
further  extension  of  the  construction  permit  is  not  re¬ 
quired.  Program  test  authority  shall  be  automatically 
terminated  by  final  determination  upon  the  application 
for  station  license. 


1  All  data  necessary  to  show  compliance  with  the  terms  and  conditions 
of  the  construction  permit  must  be  filed  with  the  license  application.  If 
the  station  is  usins  a  directional  antenna,  a  proof  of  performance  must  also 
be  filed  as  required  by  §  3.33  (b). 


(6) 
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(d)  All  operation  on  program  test  authority  shall  be 
in  strict  compliance  with  the  rules  governing  standard 
broadcast  stations  and  in  strict  accordance  with  repre¬ 
sentations  made  in  the  application  for  license  pursuant 
to  which  the  tests  were  authorized. 

(e)  The  granting  of  program  test  authority  shall  not 
be  construed  as  approval  by  the  Commission  of  the  ap¬ 
plication  for  station  license. 


0.  «.  COVCRRNCKT  WINTING  OFFICE  t  1991 


